Law Review
UMFST

LEX HUB

ECHR AS THE GUARDIAN OF DEMOCRATIC PRINCIPLES. CASE
STUDY: THE PRINCIPLE OF JUSTICE

Academic supervisor: Student author:

Prof. Phd. Lucretia Dogaru Moroscher Sergiu

Long before international institutions emerged in the process of calibrating worldwide
policy and law effective application, in the ancient Athens, the idea of democracy had started
to thrive as a fitting, people-based system of government. As of today, the key principles
embraced by democracy, such as freedom, justice, political pluralism, the rule of law or human
rights and liberties, have known numerous shifts in their judicial approach throughout centuries,
thus generating different opinions in court. In order to align the national practices among the
countries, The European Court of Human Rights, known as ECHR, comes in handy, especially
when court decisions do not turn out to be the ones expected by the individual or when the
judicial process does not fully comply, in one way or another, with the related legislative
requirements and rigours. Therefore, this work proposes to highlight the importance of the
democratic principle of justice, including the subsequent factors of free access to justice and
the right to a fair trial, in addition to making inquiries into the ECHR case-law regarding the

subject in place for a better and practical understanding of the judicial approach.

INTRODUCTION

As the democratic governmental system found its place in different countries
throughout centuries, it has come to many peoples that it should be considered a representative
way of leading a pro-social, human rights based and policy-including lifestyle. This idea is even
more crystalized in worlwide cultures as it is rooted in the Greek words of “demos”’, meaning
“the people”, and “kratos”, defining the “power of rule”, thus shaping a system that enables

the belief that the power sits in people’s hands.

Statistically speaking, the report Democracy Index 2023 showed that 74 countries in the

world are considered, as of 2023, as being either full or flawed democracies, from a total of 167
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countries that were part of the process of examination®. The report emphasized that nearly half
of the world’s population lives in a democratic system, mostly originating from developed or

developing countries.

Unless countries that exert a more authoritarian regime soflty become some sort of
democracies when it comes to protecting their people’s best interests, at least those who are
based on a democratic system should keep an eye on the human factor, so as to secure their

preservation as a so-called friendly regime.

Even though, at a first glance, it would seem that democracies have nothing to do with
containing people’s rights and liberties, such actions occur from time to time, referring to
different matters. This would be the exact moment and place where national and international
institutions should show their strengthmans in what has to be the safeguarding of democratic

principles and social well-being of people.

BASIC PRINCIPLES OF A DEMOCRACY

To begin with, democracy is a concept that has known many directions, so its key
principles are somehow a bit different based on which part of it was intended to emphasize. In
spite of this, a general and more official statement about democracy would be found noted in
the Universal Declaration on Democracy, in which it is expressed as aiming “essentially to
preserve and promote the dignity and fundamental rights of the individual, to achieve social
justice, foster the economic and social development of the community, strengthen the cohesion
of society and enhance national tranquillity, as well as to create a climate that is favourable for

international peace”?.

Also, if we look into the First Section of the Convention for the Protection of Human
Rights and Fundamental Freedoms, better known as European Convention on Human Rights,
we will find the same rights and freedoms conveyed by the foregoing citation, such as the right
to life, the right to respect for private and family life, the right to liberty and security or the right

to justice®. Of course, the ideas submitted in the European Convention on Human Rights, as to

1 Economist Intelligence Unit (2023). ‘Democracy Index 2023’.

2 Inter-Parliamentary Union (1997). ‘Universal Declaration on Democracy’.

% Council of Europe (1950). ‘Convention for the Protection of Human Rights and Fundamental Freedoms’, art. 2
- 18.
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achieve the prior referred concept of strenghtening the cohesion of society, will more likely

appear in the European states base-act, the Constitution.

For example, the Romanian Constitution, through the first article, states the human
dignity, the fundamental rights and liberties, the justice, the political pluralism, the separation
of the powers and the rule of law as the core values and principles on which the Romanian
democratic and social spirit is based on*. Obviously, a more careful analysis of it would result
in finding many more democratic principles, such as the right to vote or the freedom of speech,

another core elements of a healthy democratic system.

In addition to this, the functions of a democracy are expressed, through a work
submitted under the "Action for Strengthening Good Governance and Accountability in
Uganda’ project, supported by the European Union®, as being the protection of human rights
and freedom of speech, equal protection under the law and full participation of the individuals

in political, cultural and economic aspects of a society.

Summarizing, democracy as a principle-based system is different only at the surface
level, due to the various ways of expressing its elements, but the essence still remains the same,
no matter what. To be more specific, a democratic system cannot deviate too much from its
root shape and from its core foundation marks, since it would arguably result in losing itself

over a more authoritarian-like governance.
THE PRINCIPLE OF JUSTICE

As we have seen in the previous chapter, democracy is presenting itself through various
principles and values largely applied and accepted, though one would be indispensable for
maintaining a pro-social and law-based community, namely the principle of justice. In order to
be able to prevent and combat different anti-social behaviours adopted by the individuals, a
democratic community really needs to have a consolidated and homogenous justice system, not
necessarily aimed at a punishing outcome, but one directed to a result that stimulates the

individuals’ consciousness.

45 Art. 1 (3)-(5), Const. Ro.

5> Office of the Konrad-Adenauer-Stiftung (2011). ‘Concepts and Principles of Democratic Governance and
Accountability. A Guide for Peer Educators’, Action for Strengthening Good Governance and Accountability in
Uganda project, p. 3.
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To support this viewpoint, it is relevant to reabbfer to the idea expressed by Joshua
Kleinfeld, according to which “the only conduct that may justly be criminalized is conduct that
violates and expressively attacks the values on which community’s social organisation is
based”®. This idea mostly incorpoates the fact that anti-social behaviours should be seen as a
threat to the society’s accepted and internalized values, so a lawful response would be totally
supported and needed. Additionally, another piece of literature shows that punishment is the
result of a criminal behaviour and, in the same time, an organized society’s response to any
social act endangering its own preservation and social order’, confirming the position explained

before towards the idea of social and criminal punishment.

Nevertheless, having in mind the fact that the justice system does not really need to
blindly adopt a punishing conduct towards accused individuals, in the work of Asad G. Kiyani
has been mentioned the lately occurrence of a shift in the international criminal courts and
tribunals case law, as the ICC has adopted a “slightly more unyielding approach that favours
the accused”, besides the “degree of flexibility” observed in regard of sentencing practices of
these courts®. Hence, according to the previously presented allegations, the existence of an
effective punishing system in a healthy society should be an essential one, but it clearly has to
imply a substantial observation of the human rights factor in connection to the legality of the

judicial proceedings.

Moreover, the work of Bright B. S. and Kwak J. implies that “excessive punishment”
is a common and important problem that should be approached by countries through proper
measures addressed to both reducing mass incarceration of individuals committing minor
offenses and solving the reason behind criminal behaviours®. The main idea behind punishing
resides in the prevention of another crimes and offensive behaviours and that very outcome

could be solely obtained through finding and addressing the real root cause.

Also, if we shortly return to the fact that a democracy should include the individual in

the political, cultural and economic matters, we will find that it is directly linked to individuals’

6 Kleinfeld, J. (2017). “Three Principles of Democratic Criminal Justice’, Northwestern University Law Review,
Vol. 111, No. 6, p. 1476.

" Dogaru, L. (2019). ‘Criminologie. Editia a II-a, revizuita si addugita’, p. 191.

8 Kyiani, A.G. (2022). ‘Prosecutor v Abd-Al-Rhman: Human Rights, Customary International Law and the ICC’s
non-retroactivity problem’, Melbourne Journal of International Law, vol. 23, p. 11-13.

® Bright, B.S., Kwak, J. (2023). ‘The Fear of Too Much Justice: Race, Poverty, and the Persistence of Inequality
in the Criminal Courts’. New York: The New Press, p. 332-341.
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level of compliance to rules, precisely due to the human nature, whereas justice would be best
achieved when laws are established by the same individuals that subsequently have to obey

them?©,

In addition to this, as stated in another work of the Inter-Parliamentary Union, the belief
in justice based on the equal protection clause is “inherent in the primitive nature of all human
beings”!!. This means that each individual naturally has to seek for justice, relative to the
specific national set of laws which he or she is abiding to. Such an action would be possible
only through the national and international institutions and organisms created especially to
legally support the individual in achieving his judicial goal, such as national courts, the
International Court of Justice, the Court of Justice of the European Union or the European Court

of Human Rights.

Furthermore, countries and international organisations are accountable for providing
the individual with the specified judicial means of protecting the normal way of things, just as
Igor Bécu stated that justice must operate with maximum efficiency, taking into account its role
of protector of the human rights and liberties'?. Therefore, this represents another point of view
which indicates that justice features a key role in regard of a democratic society, due to its

power of maintaining the social order at an optimal level.

Ultimately, in order to achieve a comprehensive presentation of the role of justice in a
democracy, it is necessary to address two other important issues, specifically free access to
justice and the right to a fair trial. Without these, the whole process of seeking for justice would

most likely be in vain, on account of various subjective hindrances and legal shortcomings.
Free Access to Justice

As part of the justice term, free access to justice is vastly regulated in many documents,
taken into account the fact that it is a need and a right in the same time in order for a fully
functional democracy to exist. It could also be considered, just as Igor Bacu has stated, that
free access to justice is part of the social and economic fundamental rights, as a faculty of will

10 Office of the Konrad-Adenauer-Stiftung. Op. cit., p. 21.

UInter-Parliamentary Union (1998). ‘Democracy: Its Principles and Achievement’, p. 52.

12 Bacu, I. (2017). ‘Liberul acces la justitie — premisi a procesului echitabil’, Legea si viata, nr. 7 (307), p. 27. 4
Bacu, I. Op. Cit., p. 28.
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granted to the individual, besides the fact that free access to justice is primarily granted by the

most important international and regional treaties?®,

Legally speaking, it is primarily mentioned in the European Convention on Human
Rights, as each individual has the right to freely address to a court if justly considered on the
matter of acknowledged rights and liberties, though expressed as the right to an effective
remedy**, corroborated with some of the regulations stated by the 6th Article. It arguably states
that there shall be no barrier imposed by any of the European states between the individual and

its own process of looking for justice.

In addition to this, the 6th Article also reffers to a free justice in financial terms, as the
individual has the right to be assisted by a lawyer if he or she doesn’t have the necessary funds
to hire one. It is also supplemented by the Charter of Fundamental Rights of the European
Union provisions?®, as it actually states that judicial assistance is to be freely granted for those
who do not dispose of the necessary financial resources, as it is required for the effective acces

to justice.

On the other hand, free acces to justice also knows some limitations, as could be seen
in the Guide on Article 6 of the European Convention on Human Rights, such as parliamentary
immunity or procedural rules, but it is compulsory to pay attention to the way of implementing
them so this right’s essensece wouldn’t be affected'®. The presence of some limitations in legal
terms is not only normal, but necessary, otherwise another factor of a democracy could be
affected by some profiteers, namely the prohibition of abuse of rights, as it is explicitly stated

through Article 17 provisions of the European Convention on Human Rights.

Finally, we could also find regulations about the idea of free access to justice in the
Romanian Constitution, as it states that everyone can adress justice in order to protect the rights
and liberties and the just interests!’. We can observe the same pattern as projected in the first

section in which a country, as part of an international treaty, has deployed the fundamental

13 Bacu, 1. Op. Cit., p. 28.

14 Council of Europe (1950). ‘Convention for the Protection of Human Rights and Fundamental Freedoms’, art. 6
and art. 13.

15 European Union (2012). ‘Charter of Fundamental Rights of the European Union’, Official Journal of the
European Union, C 326/405.

16 Council of Europe (2024). ‘Guide on Article 6 of the Convention — Right to a fair trial (criminal limb)’, p. 17-
18.

7 Art. 21 (1), Const. Ro.
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values and principles according to the provisions of the very same treaty.

The Right to a Fair Trial

As the second element of the principle of justice and the result of the effective
application of free access to justice8, the right to a fair trial adjoins the category of democratic
rights, as it is based on a non-discriminatory endeavor in the process of achieving justice. Of
course, there are no identical trials, but the approach should not be different in terms of criteria
on the basis of which they are judged.

Similar to the concept of free access to justice, the right to a fair trial is widely
provisioned in different legal acts, international and national wise. To be more precise, the
prior mentioned international and national acts — European Convention on Human Rights®®,
Charter of Fundamental Rights of the European Union?° and even the Romanian Constitution?!

— have also approached and covered the right to a fair trial.

Talking from the literature point of view, through a work of Clooney A. and Webb P. it
was stated that the right to a fair trial also implies the approach of a public trial, as it would
promote both the defendant’s rights and the public’s interest in transparency, especially when
covering the whole judicial proceeedings, starting from the pre-trial stage to the appeals,
including sentencing and retrial proceedings as well?2. As we have already seen, such publicity
will have areal impact on the community, as it would provide vital feedback on how the justice

system succeds in maintaining the rule of law.

Also, when talking about the term of “flexibility” presented in the previous section, we
should consider another viewpoint based on the same work of Clooney A. and Webb P., as it
conveyes the idea that judges should enter the court with an “open mind”, especially in regard
to the right to be pressumed innocent matter, an aspect which is considered to be essential to
the effective application of the other elements of the right to a fair trial?®. Of course, this idea

18 Bacu, 1. Op. Cit., p. 30.

19 Council of Europe (1950). ‘European Convention on Human Rights’, art. 6.

2 European Union (2012). ‘Charter of Fundamental Rights of the European Union’, Official Journal of the
European Union, C 326/405.

2L Art. 21 (3), Const. Ro.

22 Clooney, A., Webb, P. (2020). ‘The Right to a Fair Trial in International Law’. Oxford: University Press, p.
152-162.

2 Council of Europe (1950). ‘European Convention on Human Rights’, art. 6.
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is clearly settled through Article 6 of the European Convention on Human Rights, as it states
that “everyone charged with a criminal offence shall be presumed innocent until proved guilty

according to law”?*.

Finally, if we take a look into the related literature, we will find that the right to a fair
trial is enabling human rights and liberties to become effective and materialize?®. Also, we will
identify the right to a fair trial as the right to a good justice, taking into account three distinct
dimensions, namely the access to the judicial apparatus, its way of functioning and its
performance?. So the right to a fair trial is, just like the concept of free access to justice, a base
factor in the process of maintaining and preserving of the human rights and liberties, along with

the correct and effective application of the rule of law in a democratic society.
IMPACT ON EVERYDAY PEOPLE’S LIVES

Generally, democracy itself is based on the people believing in it and adjusted to it,
through the many rights and responsabilities granted by this type of system. Strictly expressive,
a study realised on the impact of democracy on the well-being of the society, finally led the
authors to conclude that democracy itself impacts on well-being, taking into account the current

state of democracy, with the biggest impact being identified on men?’.

For example, we could very well consider the idea of people participating in the policy
making process as a big investment in the future of the society they belong to. To support this
view, the idea expressed in the Office of the Konrad-Adenauer-Stiftung’s work, whereby a
good governance should adhere to an “equitable and inclusive” system, in which people do not

feel excluded and have the feeling of being part of what is being done?®, is applicably relevant.

In addition to this, a democratic system is unequivocally making an imprint on people’s
lives, as it is basically considering the individuals as part of the mechanism when it comes to
decision making, besides emphasizing the importance of protecting the human rights and

liberties in whole. Moreover, as very well stated in the Universal Declaration on Democracy,

24 Clooney, A., Webb, P. Op. cit., p. 243-244.

25 Bistriceanu, A.M. (2022). ‘Aplicatii ale dreptului la un proces echitabil in cursul judecitii in prima instantd Tn
procesul penal’, Revista Themis, nr. 1-2.

% Bacu, 1. Op. Cit., p. 29.

27 Orviska, M., Caplénové, A., Hudson, J. (2014). ‘The Impact of Democracy on Well-being’, Social Indicators
Research, vol. 115, no. 1, p. 505.

28 Office of the Konrad-Adenauer-Stiftung. Op. Cit., p. 25.

55



Law Review

UMFST
LEX HUB

“peace and economic, social and cultural development are both conditions for and fruits of
democracy”?®, encompassing the most important factors of a friendly and thriving international

context.

Also, if we look deeper into the problematic and specifically assess the impact of a
justice-based society, we will find that people are generally driven by it, as their own sense of
justice is widely spinning around the achievements obtained through the judicial process. That
is why countries and even international organisations are therefore obliged to create the suitable

judicial architecture so the individuals can achieve their goals, justice wise.

Ultimately, as presented before, democracy finds its core milestones in the protection
of the human rights and liberties, which itself represents a big enough impact on the
development process and the cohesion of a society and the individuals within. According to
specific literature, in a particular territory could be found social groups having different beliefs
and habits, thus generating a level of friction between their members, especially when it comes
to the minority groups®, so that problem could easily be adressed through democratic and pro-

social measures.
ECHR CASE LAW STUDY

As assumed before, countries and international organisations need to laiy the foundation
for an objective, reachable and human rights oriented justice system, either through national
courts or international ones, such as the European Court of Human Rights. This institution’s
organisation is legally based on the European Convention on Human Rights, as it is stated in

the corresponding Rules of Court®!,

In order to better understand the democratic concept of justice and the whole set of
democratic rights and liberties, along with the essential need to protect and preserve them, the
best way to present it would be through an examination of some judicial outcomes of the very
institution that is accountable for it, at least at the European level — European Court of Human
Rights. In the next sections, a set of three distinct applications will be reviewed, alongside the

2 Inter-Parliamentary Union (1997). ‘Universal Declaration on Democracy’ Butoi, T.B.

%0 Butoi, T.B., Butoi, L.T., Butoi, A.T., Put, C.G. (2019). ‘Analiza comportamentald din perspectiva psihologiei
judiciare, victimologiei si tacticii criminalistice’, p. 128.

31 European Court of Human Rights (2024). ‘Rules of Court’, p. 1.
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corresponding judgements given by the ECHR, so we can cover more terrain in what has to be

the ECHR case law, in terms of admission of applications and given awards.

It must be noted that the following applications were submitted under Article 34 of the
European Convention on Human Rights and will be examined mostly with reference to Article

6 of the same act.

Groza v Romania®?

The application was lodged with the ECHR in February 2019 by a Romanian national,
who complained that her rights to a fair trial and the equality of arms and defence, and also the
right to a private life and family life were breached by the Romanian courts — in matter, Neamt

County Court and Bacau Court of Appeal.

In this case, the Romanian national claimed in front of the national courts that somebody
created a fake social-media account on Facebook, using her private information and photos and
posting different messages, actions which eventually led to defame her in front of his friends
and work colleagues. After 3 years of trials, the Bacau Court of Appeal refused her request of
sending the social-media platform an official court order to oblige it to provide the nnecessary
information to prove the identity of the person who created that social-media profile, thus

leading to a dismissal of her case.

On this grounds, she filled the application to the ECHR in regard to the Article 6 and
Article 8 of the European Convention on Human Rights, claiming 50,000 euros (EUR) in
respect of non-pecuniary damage for the suffering experienced because of her breach of rights.
As Article 6 states, “in the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing within a reasonable time
by an independent and impartial tribunal established by law”, so the applicant felt that these
very rights were breached and decided to reach out to higher judiciary institutions in search of

justice.

Taking into account the presented facts during the hearings, the ECHR concluded,

among others, that the refusal of the Bacdau Court of Appeal to the applicant’s requests

%2 Groza v Romania, no. 12889/19, 21 December 2021.
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regarding a court order “put her at a substantial disadvantage vis-a-vis the defendant”,
considering that the Facebook report including personal information in regard to who created
the account in question was “indispensable and could influence the outcome of the

proceedings”.

Based on the previously mentioned assessments and according to the ECHR final
judgement, the application was therefore unanimously declared as admissible and held that
there had been a violation of Article 6 of the Convention. Besides, the ECHR held that the
respondent State (in matter, Romania) was to pay the applicant, within three months, the
amount of 6,000 euros (EUR) plus any tax that may be chargeable, in respect of non-pecuniary
damage suffered by the applicant. Regarding the Article 8 provisions, the ECHR held that it is
not necessary to seseparately examine the corresponding allegations, as they were reviewed

alongside the Article 6 based claims.

Dvorski v Croatia®

The present application was lodged with the ECHR in April 2011 by a Croatian national,
who complained that his right to a fair trial was breached, through the alleged denial of the
police forces of him reaching to a lawyer of his own choice during police interrogations and

the use of his incriminating statements in the process of convicting him.

In this case, the applicant was arrested in 2007 in connection with a number of crimes
and questioned as a suspect by the police forces. The applicant’s lawyer, hired by his parents,
reached to the police station but he was refused entry, so the applicant was given a designated
lawyer. During the interrogations, he confessed to the offenses with which he was charged,
confession which was eventually admitted as evidence in his trial. After one year, despite of
the fact that, during the court hearings, the applicant complained that he was denied being
represented by a lawyer of his own choice during police interrogations, he was finally convicted

of aggravated murder, armed robbery and arson and sentenced to fourty years of prison.

Based on these facts and taking into account the failed attempts of finding justice
through higher national courts until (in matter, Supreme Court of the Republic of Croatia and

Constitutional Court of the Republic of Croatia), the Croatian national decided to file an

33 Dvorski v Croatia, no. 25703/11, 20 October 2015.
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application to the ECHR reffering to Article 6 of the European Convention on Human Rights.

He complained about his right to a fair trial being breached and claiming 1,795,200
Croatian kunas (HRK)**and an additional amount of 400 Croatian kunas (HRK)?® for each day
starting from 26 December 2011 until his release from prison, in respect of non-pecuniary
damage and to compensate for the distress caused to him by the criminal proceedings and

imprisonment.

Assessing the matter, the ECHR concluded that ,.the consequence of the police’s
conduct in preventing the chosen lawyer from having access to the applicant had undermined
the fairness of the subsequent criminal proceedings taken as a whole”, alongside the fact that
“the national courts had made no real attempt to provide reasons supporting or justifying their

decision in terms of the values of a fair criminal trial”.

Therefore, having in mind the above stated conclusions and following the ECHR final
judgement, the application was declared, by sixteen votes to one, as admissible and held that
there had been a violation of Article 6 of the Convention, related to the fairness of the trial.
Also, unlike the first case presented, in which the applicant was awarded an amount of money
for his non-pecuniary damage suffered, the ECHR decided, by sixteen votes to one, that the
finding of a violation constitutes in itself sufficient just satisfaction for any non-pecuniary
damage suffered by the applicant. Even so, the applicant was eventually awarded by the ECHR,
by sixteen votes to one, the amount of 6,500 euros (EUR) plus any tax that may be chargeable

to the applicant, in respect of costs and expenses incurred through the judicial proceedings.
Interpretative Verdicts on the Matter

As we have seen in the aforehand reviewed applications, the provisions in Article 34 of
the European Convention on Human Rights provide the individuals a possibility to reach out to
the European Court of Human Rights when the judicial outcomes of the national courts do not
live up to the applicants’ expectations. Of course, there are many more ECHR applications,
alongside the corresponding final judgements, which could be studied in order to outline the

role of the ECHR in safeguarding the democratic principles and the efficient functioning of the

34 As of today, equivalent to roughly 242,000 euros (EUR).
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justice national systems among European countries.

The applications previously presented were specifically picked out, so we can cover the
different outcomes that could result from the ECHR judicial proceedings. For example, in the
Groza v Romania case, alongside the determination of a violation of the right referred to in
Article 6 of the Convention, there has been awarded a just amount of money proportionally
corresponding to the level of non-pecuniary damage suffered by the applicant. On the other
hand, in the Simeonovi v Bulgaria case there was neither a violation of the Article 6 determined
nor a pecuniary award being granted to the applicant, based on specific factors, such as the

absence of evidence supporting the allegations of the applicant.

However, the second case, Dvorski v Croatia, established some middle ground, taking
into account that the ECHR final judgement concluded that there was a violation of the
provisions of Article 6, but it did not awarded the applicant with any pecuniary reparations. The
idea of the finding of violation being sufficient itself for just satisfaction could likely be
subsequently used in national judicial proceedings regarding the case in place. As stated in the
Rules of Court, this decision could be made “where there is a possibility of reopening of the
proceedings or of obtaining other compensation at domestic level” or “where the violation
found was of a minor or of a conditional nature”%, alongside other examples. Anyway, taking
note the allegations made by some authors, the decision of considering finding a violation as
being sufficient itself for just satisfaction should be of exceptional applicability®, at least in

terms of the length of civil proceedings.

Therefore, the European Court of Human Rights has the primary role of protecting
individuals’ rights and fundamental liberties and has to intervene when national courts do not
succeed in doing so. Also, when determined so, they have the possibility of awarding the
applicants with different amounts of money, in respect of any pecuniary or non-pecuniary
damages suffered by them under any conditions. Nevertheless, such decisions have to be
backed by a comprehensive examination of the cases’ circumstances and by pieces of evidence
provided by the applicants, in support of their breach of law allegations. Thereby, a favourable
judgement coming from the ECHR is unlikely to emerge, unless these conditions are fulfilled,

35 European Court of Human Rights (2024). ‘Rules of Court’, p. 74.
3% Mzikova, M., Plevova, M., Fabian, P. (2012). ‘Just satisfaction for non-pecuniary damage caused by excessive
length of civil proceedings’, European Judicial Training Network / Themis 2012, p. 17-18.
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implying that the applicant’s complaints do not have the required legal and factual support

backing them.

In terms of literature, it is viewed that the European Court of Human Rights case law,
alongside the international renowned treaties, has contributed to the development process of
international criminal law, establishing the expansion and reinforcement of the values it
primarily guards®’. Therefore, it arguably contributes to the vast and difficult endeavor of
safeguarding one of the key elements of a democratic oriented community and institutional

framework, namely the justice system.

But eventually, as far as concerns the right to a fair trial and free access to justice, the
European Court of Human Rights really has both the opportunity and the responsibility to
oversee and protect the individuals’ acknowledged rights during the related proceedings.
Moreover, it acts as a guardian in what is known as uniform implementation of the national
legislation among European countries, in regards of human rights and liberties, largely

contributing to the European community’s sense of legal protection and achievement.

FINAL CONCLUSIONS

Having in mind the whole purpose of the present work, a democratic governmental
system arguably bears the necessary leverage to adjust and to secure its community’s needs, in
accordance with the international and regional legal framework. Considering the basic
principles on which a democratic society has to build its foundation, along with the social,
cultural and economic context which occurs as a result of democracy itself, the idea of a thriving

community does not seem such a long shot anymore.

The consecrated concept of justice, as previously presented in a democratic sense, is
prone to being unavoidably subjected to a lot of pressure factors, as flaws could occur anytime
throughout the process. That is why, as conveyed through the specific literature, the failure in
taking action by the executive national and international framework towards the corrupted
elements of the system may result in jeopardizing the efforts of maintaining democracy and the

rule of law*. As so, free access to justice along with the right to a fair trial, as legally established

37 Ploesteanu, N., Miron, R., Grigorescu, G., Biro, E. (2024). ‘Drept international penal’. Bucuresti: Editura
Universitara, p. 15. 41 Inter-Parliamentary Union (1998). ‘Democracy: Its Principles and Achievement’, p. 34.
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absolute rights, are key elements which play a monumental role in an individual’s endeavor of
seeking justice through national courts, a process closely supervised by their international

counterparts.

As we have seen, institutions like the European Court of Human Rights play an
important role in managing the European countries’ way of applying legislation in terms of
human rights and liberties, providing both the judicial framework and the European community
with vital feedback on the process of effective law application alongside practice directions
and crucial case law. As we know, the ECHR case law is nowadays largely used both in

national and international court cases, often changing the course of a trial.

Ultimately, democracy itself stands by the people who are governed by it, as it offers
an inclusive context in which individuals have the chance to take part not only in the process
of policy-making, but also in the election process, giving them the opportunity to build a
national framework that they consider as being the right one for the future generations. After
all, as is it clearly stated in the Universal Declaration on Democracy, “democracy is a
universally recognised ideal as well as a goal, which is based on common values shared by
peoples throughout the world community irrespective of cultural, political, social and

9942

economic differences”*<, an ideal which would undoubtedly contribute to an international pro-

social and evolving background.
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