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INTRODUCTION 

Misappropriation of funds, also known as embezzlement of funds is a serious economic 

offense that undermines public trust in financial systems as well as the integrity of the 

institutions involved. This offense consists in the unlawful use of funds that have been legally 

allocated to an individual or institution, often with the purpose of obtaining certain benefits, 

and typically has significant negative consequences on public resources. 

Historically, it has been observed that this offense has had a major impact, as it has 

blocked the harmonious development of national economies and required a better approach. It 

has diminished the opportunity to allocate resources to essential public services such as 

healthcare and education, reduced citizens' trust in institutions, weakened a country's ability to 

develop, led to economic stagnation, and contributed to the appearance of poverty. 

In order to ensure conformity with financial discipline, the funds and material resources 

allocated to an institution must be used strictly according to their intended purpose.  

The offense of misappropriation of funds, regulated by Article 307 of the Romanian 

Criminal Code, is a severe form of corruption that affects the integrity of both the financial and 

administrative systems. Misappropriation of funds is a dangerous form of financial fraud 

frequently encountered across most sectors of activity and it is being considered a serious issue 

all over Europe. The European Union has adopted legislation and directives aimed at combating 

corruption and the misappropriation of funds, such as Directive (EU) 2017/13711 on the 

protection of the Union’s financial interests. The European Union and its member states must 

cooperate directly in combating this phenomenon and ensuring transparency.  

Therefore, in this article I examined the offense of misappropriation of funds by 

analyzing its evolution, elements of comparative law, connections with other offenses, 

 
1 Directive (EU) 2017/1371 – Use of Criminal Law Measures to Protect the Financial Interests of the EU. 
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misappropriation of European Union budgetary funds, and the constituent elements of the 

offense. 

1. GENERAL CONSIDERATIONS REGARDING THE 

MISAPPROPRIATION OF FUNDS 

1.1. Evolution of the Offense of Misappropriation of Funds 

The concept of misappropriation of funds was first acknowledged in the 20th century, 

when the management of public funds began to be more strictly regulated and financial 

transparency became a priority. The offense of misappropriation of funds has evolved over 

time, increasing interest in the introduction of regulations on fund management and legal 

sanctions. 

In 1983, through Decree no. 99/1983, the offense of misappropriation of funds was 

criminalized under Article 302¹ of the 1969 Criminal Code. Another modification occurred 

through Law no. 140/1996, which introduced an aggravated form of the offense in paragraph 

(2) of Article 302¹. Thus, misappropriation of funds was criminalized under Article 302¹, both 

in its basic form and in an aggravated form introduced later.2 

The Article 302¹ paragraph (1), consisted of committing the offense of altering the 

intended purpose of financial resources or material goods without complying with the legal 

provisions, but only if the act caused disruption to the economic and financial activity or 

resulted in damage to a public institution or another public entity. These institutions protect the 

general interest and must manage the resources received in accordance with their designated 

purpose. No one is allowed to divert these funds because compliance with budgetary discipline 

rules is essential for the proper execution of the state budget. Therefore, legal protection of 

these funds through criminal law was necessary.3 

The aggravated version, under paragraph (2), provided for cases in which the act 

described in the basic version had particularly serious consequences. This criminalization did 

not punish preparatory acts or attempts, even though the offense was susceptible to such forms.4 

The penalty for the basic form was imprisonment from 6 months to 5 years, while the 

aggravated form was punishable by imprisonment from 5 to 15 years, along with the prohibition 

 
2 M. K. Guiu. (2008). Criminal Law: Special Part. University Course. Transilvania University Press, Brașov. p. 

351-352 
3 I. Pascu, V. Lazăr. (2003). Criminal Law: Special Part. Offenses Provided by the Romanian Criminal Code. 

Lumina Lex Publishing, Bucharest, p. 538 
4 I. Pascu, V. Lazăr. (2003). Criminal Law: Special Part. Offenses Provided by the Romanian Criminal Code. 

Lumina Lex Publishing, Bucharest, p. 539 
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of certain rights. Under the previous regulation, attempts were not punishable. Regarding 

procedural aspects, criminal proceedings were initiated ex officio.5 

The 1969 Criminal Code was influenced by the socio-economic context of the time. 

Subsequently, following the amendment of the Criminal Code in 2014, this offense was revised 

and updated to reflect contemporary realities, being included in the chapter of work-related 

offences, under Article 307. 

1.2. Aspects of Comparative Criminal Law 

Most of the offenses regulated in the chapter of work-related offenses under the 

Romanian Criminal Code are also found in other countries’ criminal codes. However, there are 

differences regarding the content of these offenses or the category to which they belong. 

The offense of misappropriation of funds is present in the criminal legislation of several 

countries, being regulated in multiple legal systems, not only within European legislation but 

also in the United States, Australia, and countries in Asia and Africa.  

French legal doctrine, serving as a benchmark for most European states, includes 

comprehensive and detailed legislative provisions. The French legislator has included various 

corruption and service-related offenses, which are also present in Romanian legislation. In 

French case law, a priority has been the criminalization of abuses committed by public officials 

against state institutions. For these offenses under the French Criminal Code, the active subject 

must hold the special legal status of a public official performing public service duties, thus 

being qualified.6 

A similar provision to Article 307 of the Romanian Criminal Code is found in Article 

432-15 of the French Criminal Code, which criminalizes the embezzlement or misappropriation 

of goods. This offense is more complex and elaborated, consisting of the act of a person holding 

public employment or public authority who misappropriates documents, securities, records, or 

public or private funds, or any asset entrusted to them in connection with their duties.7 The 

material object is broader, including securities, documents, records, and private funds, not just 

public funds as under Article 307 of the Romanian Criminal Code.  

In Romania, the punishment is moderate, consisting only of imprisonment, whereas in 

the French Criminal Code, the punishment includes up to 10 years of imprisonment and a fine 

 
5 M. K. Guiu. (2008). Criminal Law: Special Part. University Course. Transilvania University Press, Brașov, 

p.399-400 
6 C. M Mihalache. (2011). Criminal Liability of the Public Official. Hamangiu Publishing., p. 200-201 
7 The French Criminal Code https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042780068/2025-01-

13 

https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042780068/2025-01-13
https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042780068/2025-01-13
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of up to €1,000,000. An aggravated form is also provided for when the offense is committed by 

an organized group, in which case the fine increases to €2,000,000. For both offenses, the 

attempt is punishable, however, under Article 432-15, the attempt is punishable with the same 

sanctions, while in the case of Article 307, the punishment for the attempt is reduced by one 

third. 

In Belgium, the offense is regulated by Article 240 of the Belgian Criminal Code. 

French legislation has strongly influenced the Belgian Criminal Code, but it also includes 

provisions adapted to Belgium’s social realities and system of governance. 

Article 240 of the Belgian Criminal Code penalizes persons charged with a public 

service who, in the exercise of their duties, misappropriate public or private funds, valuables, 

documents, or securities entrusted to them through their position. This offense is punishable by 

imprisonment and a fine, the amount of which depends on the value of the misappropriated 

assets and the specific circumstances of the case.8 

As for the active subject, just as in Article 307 of the Romanian Criminal Code and 

Article 432-15 of the French Criminal Code, the perpetrator must be a person holding a public 

office, a public official. The material object of the offense consists of public or private funds, 

or other similar resources, as well as documents, securities, records, or other goods. As in 

French law, the material object is broader and includes private funds. The material element can 

only be committed through misappropriation. Regarding the punishment, it is also stricter than 

the Romanian one, providing for criminal imprisonment from five to ten years and a fine 

ranging from €500 to €100,000. 

According to Article 240 of the Luxembourg Criminal Code, entitled “Embezzlement”, 

a custodial sentence ranging from five to ten years is provided for any person exercising a public 

function, including public custodians or agents entrusted with a public service mission, who 

misappropriate public or private funds, records, securities, or documents in their possession in 

connection with their public duties.9 

According to Article 359 of the Dutch Criminal Code, a punishment of up to six years 

of imprisonment or a fine in the fifth category is provided for a public official, or any person 

who, on a permanent or temporary basis, is entrusted with fulfilling public responsibilities and 

who intentionally misappropriates sums of money or other goods in their possession due to their 

 
8 The Belgian Criminal Code https://adoption.cfwb.be/fileadmin/sites/acc/uploads/CodePenalBelge.pdf  
9 The Criminal Code of Luxembourg https://legilux.public.lu/eli/etat/leg/code/penal/20170401  

https://adoption.cfwb.be/fileadmin/sites/acc/uploads/CodePenalBelge.pdf
https://legilux.public.lu/eli/etat/leg/code/penal/20170401
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office. The same sanction applies to a person who, as an accomplice, contributes to the 

misappropriation of those funds or documents.10 

Article 376 paragraph (2) of the Portuguese Criminal Code provides for a penalty of up 

to one year of imprisonment and a fine of up to 120 days for a public official who uses public 

funds for a purpose different from that the funds were originally allocated, in the absence of a 

special justification for such conduct.11 

Therefore, all the analyzed legal provisions sanction acts related to public or private 

funds committed by public officials, a condition that is necessary for all the offenses. The 

purpose is to protect the patrimony of the states and of the European Union. 

1.3. The Relationship with Other Offenses 

1.3.1. Comparison with the Offense of Unlawful Obtaining of Fund 

The offenses of embezzlement of funds and unlawful obtaining of funds are two 

criminal offenses regulated by the Romanian Criminal Code in category of service-related 

offenses and referring to financial abuses, although they also present certain differences. The 

offense of unlawful obtaining of funds is provided under Article 30612 and involves the use or 

presentation of false, inaccurate, or incomplete documents or data, resulting in the unjust 

acquisition of public funds.13 

In both offenses, there is an essential component of breach of trust toward an institution 

or authority that entrusted the financial resources, which negatively affect the financial integrity 

of these. The final aim is the fraudulent use of financial resources and the gain of an illegitimate 

financial benefit. Funds are used for illegal or unauthorized purposes, and the activity involves 

an act of fraud.  

The offense of embezzlement presumes that the funds are already in the possession of 

the offender and are being used inappropriately, contrary to their allocated purpose. In contrast, 

the offense of unlawful obtaining of funds is an act of fraud committed for the purpose of 

acquiring such funds, not their subsequent use. Both offenses refer exclusively to public funds. 

 
10 The Dutch Criminal Code https://wetten.overheid.nl/BWBR0001854/2025-01-01 
11 The Portuguese Criminal Codehttps://diariodarepublica.pt/dr/legislacao-consolidada/decreto-lei/1995-

34437675  
12 The offense was regulated under Article 454 paragraphs (3) and (4) of the 2004 Criminal Code, which, together 

with the first two paragraphs, criminalized the misappropriation of funds. The new Criminal Code divided the 

content of Article 454 of the 2004 Code into two distinct offenses: obtaining funds and misappropriation of funds. 
13 V. Păvăleanu. (2021). Special Criminal Law. Lumen Publishing, p.664 

https://wetten.overheid.nl/BWBR0001854/2025-01-01
https://diariodarepublica.pt/dr/legislacao-consolidada/decreto-lei/1995-34437675
https://diariodarepublica.pt/dr/legislacao-consolidada/decreto-lei/1995-34437675
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In the case of unlawful obtaining of funds, the active subject may be any natural or legal person 

seeking to obtain funding, no special legal capacity is required. 

From the perspective of the material element, both offenses are similar to the offenses 

regulated by Law no. 78/200014, specifically Articles 181 and 182. Both offenses protect public 

property and the financial interests of the state or of the European Union. 

The offense in Article 306 can only be committed with direct intent, being qualified by 

the purpose of obtaining approvals, and the attempt is punishable, as is the case with the offense 

of embezzlement of funds. 

The punishment prescribed for both offenses is imprisonment, but for the offense 

provided under Article 306, the penalty ranges from 2 to 7 years, while for the offense under 

Article 307, the range is from 1 to 5 years. When Article 30915 applies, the special limits of the 

penalties under both articles are increased by half. 

 

1.3.2. Comparison with The Offense of Abuse of Office 

 

The offenses of abuse of office and embezzlement of funds present different 

characteristics in terms of their constitutive elements, moment of consummation, and context 

of commission. These offenses refer to abuses committed by individuals who hold authority 

over resource management or who have specific duties within public institutions. 

Abuse of office is regulated under Article 297 of the Romanian Criminal Code and 

consists of a public official performing their duties in an improper manner, either by failure to 

act or by wrongful action, which causes damage or harm to the legitimate rights or interests of 

a natural or legal person. 

Abuse of office represents a more complex offense that involves public officials 

committing acts that violate the duties incumbent upon them in the exercise of their function. 

Constitutional Court Decision No. 405/201616 played a significant role in the implementation 

and interpretation of this criminal provision. Through this decision, the Court explicitly stated 

that the offense of abuse of office has a subsidiary character. When Article 297 overlaps with 

 
14 Published in the Official Gazette of Romania No. 2019 of May 19, 2000. 
15 Article 309 Acts That Have Caused Particularly Serious Consequences 

 If the acts provided for in Articles 295, 297, 298, 300, 303, 304, 306, or 307 have caused particularly serious 

consequences, the special limits of the penalty provided by law shall be increased by half. 
16 Published in the Official Gazette No. 517 of July 8, 2016 
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other provisions that also target public officials as qualified active subjects, the rule of specialty 

applies, and the more specific offense applies instead of Abuse of Office.17 

Embezzlement of funds is a special form of abuse of office and in most situations, the 

rule of specialty is applied18. Therefore, Article 307 prevails due to its more narrowly defined 

material object and the specific legal value it protects. 

The material element of the offense of abuse of office under paragraph (1)19 consists 

either of a commissive act, performing an action in breach of a legal obligation, or an omission, 

failing to carry out a required duty. By contrast, the offense of embezzlement of funds has a 

clearly delimited material object, specifically involving funds or other resources. 

For the assimilated form under Article 297(2)20, the material element can also be 

committed in two alternative ways, by restricting the exercise of a right or by creating a situation 

of inferiority for a person. The protection of individuals against the creation of conditions 

leading to inferiority based on race, gender, language, religion, nationality, political affiliation, 

or age is grounded in Article 14 of the European Convention on Human Rights and Article 16 

of the Romanian Constitution. 

The offense in Article 297 is sanctioned by imprisonment ranging from 2 to 7 years, 

along with a prohibition on holding a public office. Both offenses provide for aggravated forms 

when particularly severe consequences result from the act, in which case the penalty limits are 

increased by half. 

Similar to the offenses of unlawful obtaining of funds and embezzlement of funds, the 

offense of abuse of office also has an aggravated counterpart under Article 132 of Law No. 

78/2000, which is frequently applied in judicial practice, where the special penalty limits are 

increased by one third.21 

Embezzlement of funds and abuse of office are offenses concerning abuses committed 

by individuals in positions of authority or those managing financial resources. 

 

 

 

 

 
17 S. Bogdan, D. A. Șerban. (2020). Criminal Law: Special Part. Offenses Against Property, Authority, Corruption, 

Public Service, Forgery, and Public Order. Universul Juridic Publishing, Bucharest, p. 393-395 
18 Lex specialis derogat legi generali 
19 Paragraph (1) of Article 297 is reproduced as amended by Article I, point 3 of Law no. 200/2023. 
20 It was introduced by Law no. 630 of August 6, 1845, and later Article 327 bis was added to the 1936 Criminal 

Code. 
21 C. Rotaru, A. R.  Trandafir, V. Cioclei. (2022). Criminal Law: Special Part II. Thematic Course (6th ed.). C.H. 

Beck Publishing, Bucharest, p.307 



 
 
 
 

 178 

2. MISAPPROPRIATION OF FUNDS FROM THE BUDGET OF THE 

EUROPEAN UNION 

2.1. Criminalization in Special Laws – Law No. 78/2000 

2.1.1. Offenses Against the Financial Interests of the European Union. General 

Considerations. 

 

Corruption has existed since antiquity and, although in the present day it remains 

widespread in some underdeveloped countries, it can also be present in economically advanced 

nations. Notable examples include corruption scandals in countries such as Italy, Germany, 

France, and Japan.22 Corruption refers to the violation of legal and moral norms associated with 

the exercise of a public office, and it may take various forms such as political, economic, and 

others.23 

Corruption constitutes a major social issue, posing serious risks to the development of 

states and representing one of the greatest threats to democracy. States around the world 

continuously strive to identify and implement the most effective means for its prevention. 

Following December 1989, Romania experienced an increase in illicit corrupt practices, 

which spread across the majority of sectors. As a result, the need to provide criminal protection 

for the financial interests of the European Union became evident. The most significant 

contribution was brought by Law No. 78/2000 on the prevention, discovery, and sanctioning of 

corruption-related offenses.24 This law was largely influenced by the Convention on the 

Protection of the European Communities' Financial Interests25. 

Section 41 of Law No. 78/2000 contains provisions criminalizing various illicit acts 

related to the defrauding of European Union budgets26. This law includes multiple categories 

 
22  R. Klitgaard. (1990). Controlling Corruption. University of California Press, Berkeley, Los Angeles, Oxford, 

p.10 
23  D. Baciu, S.M. Rădulescu. (1994). Corruption and Organized Crime in Romania. Continent XXI Publishing, 

Bucharest, p. 16 
24 Most recently amended by Law no. 234 of July 19, 2022, published in the Official Gazette no. 730 of July 20, 

2022. 
25 The Convention of 26 July 1995 on the Protection of the European Communities’ Financial Interests (PIF 

Convention) 
26 Section 41 of Chapter III was introduced by point 18 of Article I in Title I, Book II of Law no. 161/2003 (Official 

Gazette no. 279 of April 21, 2003) 
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of offenses, among which are those specifically targeting the financial interests of the European 

Union.27 

2.1.2. Analysis of the Offense Provided by Article 182 of Law No. 78/2000 

Article 182 paragraph (1) of Law No. 78/2000 is part of Section 41 and regulates the 

diversion of community funds by changing their destination after they have been obtained. This 

section was introduced later by Law No. 161/200328. 

The offense of diversion of funds consists in the act of changing the destination of funds 

legally obtained from the general budget of the European Union or of a legally obtained benefit, 

if the act results in the illegal diminution of resources. Article 307 of the Criminal Code 

criminalizes the act of diversion of funds, protecting national public funds, unlike the offense 

provided in Article 182 of Law No. 78/2000, which protects European funds. However, the 

material element consists of the same omission act. 

The specific legal object of this offense consists of protecting the European Union 

budget and the proper use of funds. The material object is represented by those funds obtained 

from the European Union budget. 

The active subject of this offense can be any person, as the text does not specify any 

particular quality. Criminal participation is possible in all its forms, namely co-authorship, 

instigation, or complicity. The passive subject is the Romanian state, which is responsible in 

relations with the European Commission and is obligated to return misused funds. The 

European Commission is a secondary passive subject, with duties related to the European 

budget.  

The material element for paragraph (1) is the illegal change of the destination of funds, 

with the essential requirement that the funds originate from the EU budget. Allocated resources 

must be used only for the purpose for which they were granted, not for satisfying other interests, 

but just for the development of the Union. The offense of diversion occurs when the obtained 

sums are used for another purpose. In paragraph (2), the material element consists of changing 

the destination of a legally obtained material benefit, the main premise being the reduction of 

 
27 The criminalization of acts that harm the financial interests of the European Community is inspired by the Corpus 

Juris, a set of rules developed by the European Union’s expert group, aimed at ensuring the protection of its 

financial interests. 
28 Law no. 161/2003 on Certain Measures to Ensure Transparency in the Exercise of Public Dignities, Public 

Functions, and in the Business Environment, as well as the Prevention and Sanctioning of Corruption, published 

in the Official Gazette no. 279 of April 21, 2003  
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resources from the EU budget. In this variant, the legislator imposed the condition that the 

benefit be "legally obtained," while this condition is not provided in paragraph (1). 

The immediate consequence for the first variant is the creation of a state of danger for 

the EU, while for the assimilated variant it is the diminution of resources. Regarding the 

subjective element, the required form of guilt for this offense is direct or indirect intent. 

Preparatory acts are not punishable, although possible, but attempt is punishable 

according to Article 184. If this offense is committed by negligence, Article 185 of Law No. 

78/2000 applies, namely negligence that harms public finances. 

For both normative variants, the penalty is imprisonment from one to five years, applied 

cumulatively with the prohibition of exercising certain rights. Paragraph (3) provides for the 

case when the acts produce particularly serious consequences, increasing the special limits of 

the penalty by half.29 

The competence to carry out criminal prosecution in the case of these offenses belongs 

to the National Anticorruption Directorate30. DNA is the specialized body for combating 

corruption and operates within the Prosecutor’s Office attached to the High Court of Cassation 

and Justice. The offense provided by Article 182 of Law No. 78/2000 may only be investigated 

by a prosecutor, who has exclusive competence. Criminal action is initiated ex officio, and the 

jurisdiction to solve the case lies with the tribunal as the court of first instance. 

Fraud of European funds is a problem both for EU institutions and for national 

authorities, and all member states have the obligation to combat it.31 

 

3. ANALYSIS OF THE OFFENSE OF EMBEZZLEMENT OF FUNDS 

 

For the analyzed offense, the legal object consists of the respect of the budget and 

allocated resources, the proper functioning of public institutions, as well as the legal 

administration of funds and financing. The sums of money received from public funds are 

necessary to contribute to the general interest of society, to develop certain fields of activity so 

that they continuously grow. 

 
29  M. C. Dobrilă. (2019). European Business Law: Principles, Policies, Single Market, Freedoms, European 

Contract Law. Universul Juridic Publishing, Bucharest, p. 302 
30 According to Article 3(1)(a) of Government Emergency Ordinance no. 43 of April 4, 2002, regarding the 

National Anticorruption Directorate 
31 M. C. Timoce. (2012). Community Fraud: Controversies Regarding the Offenses Included in Section 4, Index 1 

of Law no. 78/2000 for the Prevention, Detection, and Punishment of Corruption Offenses. August 17, 2012.  
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Most service offenses lack a material object, but for the analyzed offense, this is present 

and represented by monetary funds or material resources, according to paragraph (1) of article 

307, as well as by funds coming from financing, as stated in paragraph (2). 

The active subject is qualified because the perpetrator must have a certain status at the 

moment of committing the deed. In article 307 paragraph (1) of the Criminal Code, the active 

subject can only be a public official, as they are the only one who can commit the offense of 

embezzlement because they have management duties. The person capable of changing the 

destination of some resources allocated to the institution where they carry out their activity can 

only be a public official.32 It is necessary for co-authors to have the same status as the active 

subject to be considered criminal participation. In contrast, under paragraph (2) of article 307, 

the deed can be committed by either a natural or legal person, the active subject is general.33 

The passive subject is primarily the state, as the budget holder, but also the public 

institution that allocated the resources or financed them.34 

For the act under paragraph (1) of article 307, the verbum regens consists in the act of 

changing the destination of monetary funds or material resources and budget allocations. The 

premise situation consists of the allocation of funds from the local budget, state budget, or from 

a hierarchically superior institution to be used for a well-determined purpose. An essential 

requirement is that the material element is committed “without respecting the legal provisions,” 

meaning the change is made unlawfully. If the act had been carried out according to legal 

provisions, no budgetary prejudice or improper conduct would have occurred.35 

The premise situation for the assimilated form is represented by the existence of "funds 

originating from financing obtained or guaranteed from public funds," thus extending the 

applicability of the legal text. The material element also consists of changing the destination of 

funds, but in this case, the funds are obtained through public financing. The essential 

requirement for this normative variant is identical to that in paragraph (1). 

Conflicts may arise between the norm in article 307 and the regulation in article 182 of 

Law no. 78/2000, as European funds are awarded in parallel with national ones36. When 

 
32 G. Bodoroncea, V. Cioclei, I. Kuglay, L.V. Lefterache, T. Manea, I. Nedelcu, F. M.  Vasile, G. Zlati. (2020). 

The Criminal Code. Article-by-Article Commentary (Articles 1–446) (3rd revised and expanded ed.). C.H. Beck 

Publishing, Bucharest, p. 1453 
33 G. Antoniu, T. Toader, V. Brutaru, Ș. Daneș, C. Duvac, I. Griga, I. Ifrim, G. Ivan, G. Paraschiv, I. Pascu, I. 

Rusu, M. Safta, I. Tănăsescu, I. Vasiu. (2016). Explanations of the New Criminal Code. Volume IV. Universul 

Juridic Publishing, Bucharest., p.387 
34 A. Boroi. (2019). Criminal Law: Special Part (4th ed.). C.H. Beck Publishing, Bucharest., p. 536 
35 G. Antoniu, T. Toader, V. Brutaru, Ș. Daneș, C. Duvac, I. Griga, I. Ifrim, G. Ivan, G. Paraschiv, I. Pascu, I. 

Rusu, M. Safta, I. Tănăsescu, I. Vasiu. (2016). Explanations of the New Criminal Code. Volume IV. Universul 

Juridic Publishing, Bucharest., p. 388 
36 A. Boroi. (2019). Criminal Law: Special Part (4th ed.). C.H. Beck Publishing, Bucharest., p. 536 
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conflicts occur, the provisions of the special law apply. Therefore, article 182 will take 

precedence over the provision in the Romanian Criminal Code.  

For the aggravated form under article 309 of the Criminal Code to be incident, the 

consequence must represent a much more serious damage, exceeding 2,000,000 lei37. 

Regarding the subjective side, both the basic form under paragraph (1) and the 

assimilated form under paragraph (2) can be committed with direct or indirect intent. 

Preparatory acts are not punished, but attempt is possible and sanctioned, as expressly 

provided in paragraph (3). 

The acts provided in article 307 are punishable by imprisonment from one to five years, 

and the prohibition of exercising certain rights does not apply cumulatively or alternatively. 

These special limits increase under article 309, the punishment reaching from one year and six 

months to seven years and six months of imprisonment. In the case of an attempt, the special 

limits are reduced by half38, thus the minimum penalty will be six months, and the maximum 

will be two years and six months. 

 

CONCLUSION 

 

In this article, I have analyzed this offense from normative, doctrinal, and comparative 

perspectives. I also presented the significance of this incrimination in the context of 

contemporary criminal law, where transparency of institutions regarding funds and their proper 

management represent important foundations of the rule of law. 

Currently, the offense is regulated under Article 307 of the Criminal Code, but it has 

undergone significant legislative evolution, highlighting the continuous need for development 

and adaptation to the current context and new economic and social realities. Emphasis has been 

placed on protecting the public interest of society and ensuring the proper functioning of the 

national system, thus reinforcing the need to introduce this sanctioning framework for illicit 

acts concerning the state budget. Being an offense of danger rather than result, the act of 

changing the destination of funds is punished even if no actual material prejudice has occurred. 

Through comparative analysis with criminal legislation from other European states I 

demonstrated that these provide for similar offenses, applicable in most cases only to personnel 

with public functions. This leads to the conclusion that legislation at the European level is 

 
37 V. Păvăleanu. (2021). Special Criminal Law. Lumen Publishing, p. 669 
38 Article 33 of the Romanian Criminal Code 
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largely harmonized. A common concern for sanctioning the embezzlement of funds was 

identified, with the scope and sanctioning regime being specific to each individual state. 

In conclusion, embezzlement of funds represents a serious threat to budgetary balance 

and to public confidence that state institutions function properly. Effective combat of this 

phenomenon requires not only legal sanctions but also the use of efficient prevention and 

education mechanisms. The incrimination of embezzlement is the fundamental legal instrument 

in preventing and sanctioning the illicit use of funds allocated to public institutions, regardless 

of whether these funds come from the national budget or external sources. 
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