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INTRODUCTION 

Each state has the obligation to establish a system of social values protected by norms 

that act as guarantors. Thus, the legislator, Parliament, or Government, when delegated, has the 

obligation to determine what constitutes a violation of these values and how they are sanctioned. 

This principle originates from the classical doctrine or school1 contained in the ideas set 

out in 1789 in the works of Montesquieu2 and Cesare Beccaria3. 

This principle was also established in the current Romanian Constitution (1991, revised 

in 2003) and in the Romanian Constitutions of 1866, 1923, and 1938. 

It is enshrined in the Constitution in Article 73(3)(h), which expressly states that crimes 

can only be established by organic law. (nullum crimen sine lege scripta)4. The Constitution 

refers to crimes as acts described by criminal law. 

The principle of legality also finds its place in the Declaration of the Rights of Man and 

of the Citizen formulated by French revolutionary ideologues: “No one shall be punished except 

by virtue of a law enacted prior to the offense and legally applied.”5 

It was later reaffirmed in the Universal Declaration of Human Rights, adopted on 

December 10, 1948, by the UN General Assembly in Article 11: "No one shall be held guilty 

of any criminal offense on account of any act or omission which did not constitute a criminal 

 
1 C. Bulai, Manual de drept penal: Partea generală (Manual of Criminal Law: General Part), Universul Juridic 

Publishing, Bucharest, 2007, p.35   
2 Montesquieu, De l’esprit des lois (“The Spirit of the Laws”), Paris 1748; see Romanian translation, Despre 

spiritul legilor, vol. I, Editura Științifică, Bucharest,1964. 
3C. Beccaria, Del Delitii E Delle Pene, Livorno, 1764. See in Romanian translation, Despre infracțiuni și pedepse 

(On Crimes and Punishments), Bucharest, Editura Științifică, 1965. 
4 A. Boroi, Criminal Law – General Part (“Drept penal – Partea generală”), C.H. Beck Publishing, Bucharest 

2022, p. 14. 
5 Article VIII of the Declaration of the Rights of Man and of the Citizen (1789). 
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offense under international law or national law at the time when it was committed. Nor shall a 

heavier penalty be imposed than that which was applicable at the time the criminal act was 

committed."6 

Following Cesare Beccaria's7 statement of the principle of legality of criminalization in 

the famous Latin adage “nullum crimen sine lege, nulla poena sine lege,” this principle is also 

found in the provisions of Article 7 of the European Convention on Human Rights and in the 

provisions of Article 49 of the Charter of Fundamental Rights, entitled “No punishment without 

law.” 

Article 15 of the ICCPR provided for this principle in the following form: “No one shall 

be held guilty of any criminal offense on account of any act or omission which did not constitute 

a criminal offense, according to national law, at the time when it was committed.” 

Despite the regime changes in 1968 when the old Criminal Code was drafted, this 

provision was detached from Marxist influences, establishing principles of criminal policy 

found in all legislation at that time.8 Moreover, this principle is also found in the Criminal Code 

of 1864. 

The principle of legality of criminalization in the old Criminal Code was established in 

Article 11, under the heading “Non-retroactivity of criminal law,” alongside other regulations 

on the application of criminal law over time, which provided that “criminal law does not apply 

to acts which, at the time they were committed, were not classified as crimes.”. 

Currently, in order to highlight its particular importance, this principle is set out in the 

first two articles of the Criminal Code. The legality of criminalization is provided for in the first 

article,9 and the legality of sanctions is provided for in Article 2.10 

Thus, the authors of the new Criminal Code considered regulating the principle of 

legality separately and the provisions relating to the anteriority of the penalty in relation to the 

date on which the act was committed to be also provided for separately. 

 
6 See C. Bulai, Manual de drept penal: Partea generală (“Manual of Criminal Law: General Part”), Universul 

Juridic Publishing, Bucharest 2007, p. 58. 
7 Born on March 15, 1738, in Milan, Italy, he was a renowned jurist and philosopher who became famous for his 

work “Treatise on Crimes and Punishments”, written in 1764. 
8 C. Bulai, op.cit., p.51 
9 "(1) Criminal law defines the acts that constitute crimes. (2) No person may be criminally punished for an act 

that was not defined as a crime by criminal law at the time it was committed." 
10 "(1) Criminal law provides for the applicable penalties and educational measures that may be taken against 

persons who have committed crimes, as well as the security measures that may be taken against persons who have 

committed acts provided for by criminal law. (2) No punishment may be imposed, nor may any educational or 

security measure be taken, if this was not provided for by criminal law at the time the act was committed. (3) No 

punishment may be determined and imposed outside its general limits." 
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The legality of criminalization, as analyzed by legal doctrine authors, takes two forms, 

namely the legality of criminalization as defined by Article 1 of the Criminal Code: “Criminal 

law provides for the acts that constitute crimes.” If the law does not provide for the crime, then 

the act does not constitute a crime (nullum crimen sine lege). This principle states that the law 

remains the sole source of law, thus excluding the use of analogy by the judge. The second form 

that this principle takes is the legality of criminal sanctions (nullum crimen, nulla poena sine 

lege). 

Legal doctrine has shown that the principle of legality imposes several requirements on 

the legislator: in substantive terms, the obligation that crimes and penalties be provided for (lex 

scripta) and that the wording of the rule be sufficiently clear (lex certa); and, in formal terms, 

the obligation to adopt criminal rules in the form of organic laws, as provided for in Article 

73(h) of the Constitution. With regard to judges, there are two essential obligations: strict 

interpretation of the law and prohibition of analogy (lex stricta) and prohibition of retroactive 

application of the law (lex pravia)11. 

Further on, we will analyze each aspect of this principle, highlighting the importance of 

a well-defined legislative framework, the conditions imposed by this principle in the drafting 

of laws, and the important role in preventing abuse and guaranteeing fundamental human rights, 

which are the foundation of fair criminal justice. 

1. THE PRINCIPLE OF LEGALITY OF CRIMINALIZATION 

The principle of legality can be characterized by the following features: it is considered 

one of the fundamental principles in criminal doctrine and also expresses the fundamental ideas 

of a society according to the historical context, it is reflected in the entire criminal law and 

guarantees the rights and freedoms of citizens, and last but not least, it is part of the guidelines 

for the development of criminal norms and their application.12 

This principle requires compliance with certain requirements in the drafting of criminal 

law. A first requirement is that criminal law provisions must reflect social reality and the 

existence of acts that endanger protected social values. Therefore, the legislator must identify 

the risks and criminalize and clearly define the prohibited conduct along with the applicable 

sanctions. 

 
11 F. Streteanu, Drept penal. Partea generală, vol. I (“Criminal Law. General Part, Vol. I”), Rosetti Publishing, 

Bucharest 2003, p. 38. 
12 A. Boroi, Drept penal – Partea generală (“Criminal Law – General Part”), C.H. Beck Publishing, Bucharest 

2022, p. 14. 
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The second requirement concerns the clarity of the text; the recipients of the rule must 

be able to easily understand which actions or omissions are considered to fall under criminal 

law. To ensure this standard, the legislator can use two techniques for drafting the law: 

descriptive wording and synthetic wording.13 

Descriptive phrasing involves explicitly describing the component elements of the 

offense, while synthetic phrasing uses more general terms to cover the entire range of possible 

acts. Although descriptive wording should ensure clarity in the text of the law, it can fail in the 

case of more complex crimes, which is why legislators often prefer more synthetic but 

sufficiently clear and explicit wording.14 

However, if there are a number of terms or expressions that generate ambiguity, the legislator 

provides clear definitions, as can be seen in Title X of the Criminal Code, “Meaning of terms 

or expressions in criminal law.” Furthermore, when the legislator has failed to define certain 

terms, the High Court of Cassation and Justice, through its preliminary rulings on matters of 

law, supplements the definitions of unclear terms. 

The third requirement is the accessibility of criminal law, which is ensured by its publication in 

the Official Gazette, allowing any interested person to take note of its content.  

2. PRINCIPLE OF LEGALITY OF PUNISHMENT 

According to the legality of criminal sanctions (nulla poena sine lege), only criminal 

law can provide for the penalties, security measures, and educational measures that can be taken 

against persons who have committed crimes and the conditions under which they can be 

applied. 

This principle is laid down in Article 2 of the Criminal Code cited above and, in the old 

Criminal Code, it was provided for in a more general form in Article 11: “Criminal law shall 

not apply to acts which, at the time they were committed, were not classified as crimes.” A brief 

analysis shows that the new element is that the current provision expressly prohibits “no 

punishment may be established and applied outside its general limits,” as provided for in Article 

2 of the Criminal Code. 

From a constitutional perspective, this principle is one of the fundamental guarantees of 

the rule of law, being explicitly provided for in the Constitution. The constitutional derivation 

of this principle is found in the provisions of Article 23(12) of the Constitution in the form: “No 

punishment may be established or applied except under the conditions and on the basis of the 

 
13 V. Dobrinoiu, Comentarii asupra noului Cod penal (“Commentary on the New Penal Code”), 3rd revised and 

expanded edition, Universul Juridic Publishing, Bucharest 2016, Art. 1. 
14 Idem. 
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law.” The Constitution and national practice require the legislator to provide for penalties that 

do not exceed the limits of proportionality and to avoid excessive or disproportionate measures. 

Thus, the Constitution requires the legislator to regulate criminal sanctions, with any 

person who commits a crime being tried on the basis of pre-existing, predictable, and accessible 

rules. The requirement of legality in the criminalization of sanctions protects fundamental rights 

and freedoms, a fact also emphasized by the placement of this article in Chapter II of the 

Constitution, Fundamental Rights and Freedoms. In addition to prohibiting the punishment of 

persons without legal grounds, the same articles also establish several rules related to the 

restriction of the right to individual liberty during criminal prosecution and trial, establishing 

an important role for the judiciary. As stated in paragraph (1) of Article 23 of the Constitution, 

“Individual liberty and security of the person are inviolable.” The application of the principle 

of legality of criminalization and punishment plays a special role in protecting this right. 

With regard to the requirements imposed by this principle in the process of drafting 

criminal law, there are two requirements: the first requirement is to “first establish the system 

and limits of penalties, educational measures, and security measures” and to establish the nature 

and duration of the penalty in each criminal provision.15 The first requirement emphasizes that 

the main penalty, in terms of nature and duration, is applicable as provided for in the provision 

that specifically criminalizes the act. With regard to security measures, these may only be 

applied by the court as provided for in the aforementioned constitutional provisions, but only 

to individuals who have unjustifiably committed the act provided for by criminal law, regardless 

of whether a main penalty has been previously applied or not. 

The provisions of the principle of legality of criminalization as stated by the Romanian 

legislator were also inspired by the provisions of the Spanish Criminal Code, which provided 

for a different solution, stating in the first article, paragraph (1), “No action or omission shall 

be punished unless it was provided for by law before it was committed.” And in the following 

legal provision, similar to the regulation in the Romanian Criminal Code, Article 2 states: “No 

one shall be punished for a misdemeanour or minor offense unless it was provided for by law 

before it was committed.” 

 
15 V. Dobrinoiu, Comentarii asupra noului Cod penal (“Commentary on the New Penal Code”), 3rd revised and 

expanded edition, Universul Juridic Publishing, Bucharest 2016, Art. 2. 
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3. THE LEGALITY OF CRIMINALIZATION: THE BOUNDARY 

BETWEEN CRIMINAL LAW AND THE EXERCISE OF 

REPRESSIVE POWER 

3.1 Decision 405/2016 CCR – establishing the meaning of “performs defectively” or 

“does not perform an act” in the case of the offense of abuse of office16 

In its Decision 405 of 2016, the Constitutional Court analyzed the provisions of Article 

246 of the old Criminal Code and the provisions of Article 297(1) of the Criminal Code, 

clarifying the phrase “performs defectively” to mean “performs in violation of the law” with 

regard to the offense of “failure to perform a duty” under Article 246 of the old Criminal Code. 

clarifying the phrase “performs defectively” to mean “performs in violation of the law” with 

regard to the offense of abuse of office provided for in both regulations. Article 297(1) of the 

Criminal Code provided that: "The act of a public official who, in the exercise of his or her 

duties, fails to perform an act or performs it improperly and thereby causes damage or harm to 

the legitimate rights or interests of a natural person or a legal person shall be punished by 

imprisonment from 2 to 7 years and the prohibition of the right to hold public office," the 

provisions of Article 246 of the old Criminal Code having a similar form. The object of the 

exception was also the provisions of Article 13 of Law No. 78/2000 on the prevention, 

detection, and punishment of acts of corruption, which provides that: “In the case of offences 

of abuse of office or usurpation of office, if the public official has obtained an undue advantage 

for himself or for another person, the special limits of the penalty shall be increased by one 

third.” 

The authors of the exception of unconstitutionality argue that the aforementioned 

provisions lack predictability and accessibility due to the way in which the offense of abuse of 

office is defined, without clearly defining what is meant by “failing to perform an act” or 

“performing an act in a defective manner,” which refers to the material element of the offense. 

It was considered that the legislator intended to regulate this offense in general terms so that the 

actions or inactions related to the activities carried out by the public official could be mentioned 

in other normative acts than the criminal law, which are indeterminate, or in the job description. 

The ambiguous nature of the wording violates the principle of legality, allowing for subjective 

interpretations and abuses. The reasoning stated that the criticized rules are clearly 

 
16 Decision 405/2016 on the exception of unconstitutionality of the provisions of Article 246 of the 1969 Criminal 

Code, Article 297(1) (1) of the Criminal Code and Article 13^2 of Law No. 78/2000 on the prevention, detection, 

and punishment of corruption, Official Gazette No. 517 of 2016. 
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unpredictable and unforeseeable, leading to situations that cannot be anticipated by the accused, 

making it possible to issue abusive indictments or even convictions based on non-objective 

criteria, in violation of Article 1(5) (5) and Article 21(3) of the Constitution, together with 

Article 6 of the ECHR. 

The Court noted in its considerations that failure to perform or improper performance 

of an act, the material element of abuse of office, is determined only by reference to duties 

regulated by primary laws such as laws and government ordinances. Even more emphasis is 

placed on the manner in which the criminal law is drafted: “The Court notes that criminal 

wrongdoing is the most serious form of violation of social values, and the consequences of 

applying criminal law are among the most serious, so that it is mandatory to establish safeguards 

against arbitrariness by the legislator regulating clear and predictable rules.” The Court also 

emphasized that the legislature must provide for prohibited conduct by law so that it cannot be 

inferred later from the reasoning of the judge, which could replace legal norms. 

This decision was considered to be one of admission, thus restricting the scope of the 

rule criminalizing abuse of office by eliminating references to acts other than the law, such as 

the employer's internal acts.17 

By reconfiguring the phrase “performs defectively” in the provisions of Article 246 of 

the old Criminal Code and Article 291(1) of the current Criminal Code, specifically, any 

accusation concerning the violation of official duties must be reported in the manner established 

by the Constitutional Court in its decision, namely by reference to the obligations set out in 

government decisions, ministerial orders, organizational and operational regulations, codes of 

ethics, etc. By establishing the interpretation of the rule in the sense of performing an act in 

violation of the law, it is established that this is the only form of interpretation that: “can 

determine the compatibility of the criticized criminal rules with the constitutional provisions 

regarding the clarity and predictability of the law.” 

To conclude, this landmark decision by the Constitutional Court serves to reaffirm the 

principle of legality of criminalization, which requires that any criminalization be based on a 

clear and precise legislative provision and, at the same time, ensures protection against abuses 

to which public officials could have been subjected by criminalizing administrative errors 

through internal acts that could lead to abuse. 

 
17 M. Hotca, Abuse of office following the publication in the Official Gazette of Constitutional Court Decision No. 

405/2016, available at: https://www.juridice.ro/essentials/834/abuzul-in-serviciu-dupa-publicarea-in-monitorul-

oficial-a-deciziei-curtii-constitutionale-nr -4052016  (accessed on: 31.03.2025) 

https://www.juridice.ro/essentials/834/abuzul-in-serviciu-dupa-publicarea-in-monitorul-oficial-a-deciziei-curtii-constitutionale-nr%20-4052016
https://www.juridice.ro/essentials/834/abuzul-in-serviciu-dupa-publicarea-in-monitorul-oficial-a-deciziei-curtii-constitutionale-nr%20-4052016
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3.2. ICCJ Decision No. 25/2025 - Panel for the resolution of legal issues - The phrase 

“under the influence of psychoactive substances”18 

Following differences in case law at national level, the High Court of Cassation and 

Justice was asked to clarify the interpretation and application of the provisions of Article 336(2) 

of the Criminal Code relating to the offense of driving a vehicle under the influence of 

psychoactive substances, namely what constitutes a person “under the influence of psychoactive 

substances.” The courts had different interpretations regarding the need to demonstrate the 

actual impairment of a driver's ability to drive in the case of psychoactive substance use. The 

courts had different interpretations regarding the need to demonstrate the actual impairment of 

the driver's ability to drive in the case of psychoactive substance use. Some courts considered 

that the mere presence of these substances is sufficient to establish the offense provided for in 

Article 336(2) of the Criminal Code, while other courts argued that concrete evidence of a 

negative influence on the ability to drive is necessary. 

In this case, a defendant was prosecuted for driving a vehicle under the influence of 

psychoactive substances, and the court requested clarification on the need to determine a 

minimum concentration of psychoactive substances in the driver's body. Following a 

toxicological examination, a quantity of 0.013 micro g/ml of benzoylecgonine was found, 

which, according to the report: “the existence of this substance was confirmed, it was considered 

that, based on that value, the defendant would not be under the influence of psychoactive 

substances”. 

The interpretation given by the ICCJ stated that “it has been scientifically proven, with 

consensus at European and international level, that these psychoactive effects do not occur 

throughout the entire period during which the substance can be detected, in the form of its 

active or inactive metabolites, in a person's biological samples” and, consequently, “it has been 

demonstrated that the mere detection of a psychoactive substance in a person's blood or urine 

is not sufficient to indicate the existence of a danger to the safety of traffic participants.”. 

The interpretation given by the ICCJ clearly established that a contrary interpretation, 

asserting that a person is under the influence of psychoactive substances, even when discussing 

concentrations at the level of metabolites present in blood or urine, would violate the standards 

established by the principle of legality of criminalization, namely lex certa and lex stricta. 

 
18 Decision available at: https://www.iccj.ro/2025/01/29/decizia-nr-25-din-27-ianuarie-2025-2/, accessed on: 

31.03.2025 

 

https://www.iccj.ro/2025/01/29/decizia-nr-25-din-27-ianuarie-2025-2/
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After clearing up the confusion caused by the interpretation of this rule, there's now a 

bill in the Romanian Parliament, no. 30/202519, which aims to change Article 336(2) This bill 

has been criticized in light of the interpretation given by the High Court of Cassation and 

Justice, with negative opinions being issued by the Superior Council of Magistracy and the 

Economic and Social Council. 

This proposal has been criticized in light of the interpretation given by the High Court 

of Cassation and Justice, with negative opinions being issued by the Superior Council of 

Magistracy, the Economic and Social Council, the Senate Human Rights Commission, and 

other institutions such as the Ombudsman and the Romanian Society of Legal Medicine.20 

Clearly an interpretation of the concept, and at the same time the form proposed by draft 

law 30/2025, in the sense that the mere presence of the psychoactive substance in the body, 

without establishing the quantity and type of active or inactive metabolites and without 

questioning the impairment of driving ability, leads to an unpredictable interpretation for the 

recipient of the criminal law. 

A first problem raised by the interpretation contrary to Decision 25/2025 given by the 

ICCJ is that the commission of the offense can also be retained in cases where drivers have 

consumed substances found in medicines such as codeine (found in Norofen Plus, Fasconal, 

Codamin, etc.), which is considered a high-risk drug in Table 2, annexed to Law No. 143/2000 

on combating trafficking and illicit drug use, along with other drugs administered in medical 

treatments. The high degree of unpredictability places the recipient of the criminal law in a 

situation of uncertainty, as the quantity that must be present in the body in order to be charged 

with this offense has not been established, or at least the hypothesis of medication consumption 

in the context of medical treatment for conditions such as ADHD or depression has not been 

excluded. 

Another problematic scenario is when traces of substances that persist in the body over 

time are found, and the presence of these psychoactive substances in the blood can last for 

several days, weeks, or even months. Thus, when the person drives, their driving skills would 

not be affected.  

Another problem raised by penalizing the presence of psychoactive substances in the 

driver's body is that, in the hypothesis that the ability to drive is not influenced and no 

psychoactive effects are generated, the consumption of psychoactive substances would be 

 
19 Available at: https://www.senat.ro/legis/lista.aspx?nr_cls=L30&an_cls=2025 , accessed on: 06.04.2025   
20 Idem.   

https://www.senat.ro/legis/lista.aspx?nr_cls=L30&an_cls=2025
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penalized and not driving under their influence or, as included in the legislative framework, 

consumption is not criminalized21. 

Thus, conducting a toxicological expert report is essential, useful, and necessary 

evidence for proving the existence of the act. 

In the practice of the Constitutional Court22, when analyzing the constitutionality of this 

article, the Court considered that whenever psychoactive substances are ingested, they influence 

the central nervous system even if there are no external signs. Furthermore, it established that 

“given the wide range of products likely to have psychoactive effects, objectively speaking, the 

legislator cannot stipulate a minimum level of concentration of psychoactive substances as an 

essential requirement with regard to the material element of the objective aspect.” This 

argument by the CCR has been criticized, as it attempts to justify the legislature's “laziness”23 

without actually presenting an absolute impossibility of regulation. 

As we have analyzed, the issue of this phrase presents many dimensions and situations 

that must be taken into account when criminalizing acts. Certainly, the legislator has the 

obligation to adopt legislation that respects the principle of legality of criminalization alongside 

the fundamental rights that are endangered in the context of unpredictable rules. It is necessary 

to establish a legal threshold to make the rule truly predictable for the recipient. 

Moreover, it has been noted that the lack of a legal threshold24 allows for a much broader 

interpretation of the concept of “being under influence,” which may result in arbitrary criminal 

proceedings that are incompatible with the provisions of Article 7 of the ECHR. 

Even though the principle of legality was applied by the ICCJ decision, the dynamics of the 

political and social environment tend to interfere with internationally recognized standards and 

opinions. In light of the interpretation decision, we consider that the standards of predictability 

are higher compared to the old interpretation, thus ensuring that innocent persons will not be 

held liable for an act that is insufficiently clear. 

 

 
21 Declic Association's opinion on draft law 30/2025 available at:https://instrumente.declic.ro/uploads/Amicus%

20curiae_Declic.pdf , accessed on: 06.04.2025 
22 Decision No. 138 of March 14, 2017, published in the Official Gazette, No. 537 of July 10, 2017, Decision No. 

101 of February 28, 2019, which reiterated the arguments in Decision 137/2017. 
23 D. S. Chertes, A brief analysis of the need to introduce legal thresholds for the offense of driving under the 

influence of psychoactive substances, Cluj Bar Association Journal no. 1/2023, available at https://www.baroul-

cluj.ro/wp-content/uploads/2023/12/chertes-1.pdf (accessed on: 06.04.2025)   
24 D.I. Ureche, G. Zlati, M. Suian, Driving a vehicle under the influence of psychoactive substances: an overview 

of criminal law and forensic toxicology, in Rom J Leg Med, vol. 30, no. 4/2022, p. 276, available at 

https://dx.doi.org/10.4323/rjlm. 2022.274 (accessed on: 06.04.2025)   

https://instrumente.declic.ro/uploads/Amicus%20curiae_Declic.pdf
https://instrumente.declic.ro/uploads/Amicus%20curiae_Declic.pdf
https://www.baroul-cluj.ro/wp-content/uploads/2023/12/chertes-1.pdf
https://www.baroul-cluj.ro/wp-content/uploads/2023/12/chertes-1.pdf
https://dx.doi.org/10.4323/rjlm.%202022.274
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