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INTRODUCTION

The principle of the active role of the judge in discovering the truth in criminal proceedings
cannot be isolated from the other fundamental principles that contribute to achieving the very
purpose of the judicial process, which is centered on the judge’s obligation “fo avoid convicting
an innocent person, and only then to ensure that those guilty of unlawful acts do not escape
punishment.”! Thus, throughout the course of criminal proceedings, judicial bodies are under
the obligation to respect the law (the primary fundamental principle of criminal procedure being
legality, which itself derives from the principle of officiality).

The objective of such proceedings lies in finding the truth and holding accountable those
guilty of committing crimes. First, it is necessary to present different perceptions regarding the
notion of “truth.” Judicial truth corresponds to objective truth when all the necessary and useful
evidence has been presented and correctly interpreted; when there is no overlap between the
two notions, judicial error may be at play®. Therefore, the question remains: what type of truth
does the final judgment in a criminal trial actually express? Starting from the premise that the
truth expressed in a judicial decision depends on the subjective perception of the judge handling
the case, we are led to admit that truth is variable, perceived differently by each magistrate.
However, according to Aristotle’s logical principle of non-contradiction®, one and the same

object can have only one and the same predicate. In other words, the reality of facts is unique;

!'Severin, A., Judges in Search of the Truth, Romanian Journal of Jurisprudence, no. II, Vol. II, 2022, p. 41.

2 Teodor-Viorel, G., Discovering the Truth, a Fundamental Principle of Criminal Proceedings, Hamangiu
Publishing House, Bucharest, 2021, p. 31.

3 Gh. Mihai, Logical Method in Law. Elementary Formal Logic, Vol. I, All Beck Publishing House, Bucharest,
2005, p. 77, apud Teodor-Viorel Gheorghe, op. cit., p. 32.
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it cannot have multiple versions. The continental judicial system, to which our country adheres,
adopts the idea of similarity between judicial truth and material truth, whereby the final
judgment itself is a fact that cannot be contradicted (res judicata pro veritate habetur),
reflecting an objective, real truth. Any discrepancy that may arise between the two types of
truth is difficult—often impossible—to remove, precisely because of the authority of res

Jjudicata.

1. THE ACTIVE ROLE OF PROSECUTORIAL AUTHORITIES
VERSUS THE ACTIVE ROLE OF THE JUDGE

The Romanian legislator adopted a mixed criminal trial model, combining features of both
adversarial and inquisitorial systems. An inquisitorial system is characterized by the effective,
active involvement of judicial bodies in fact-finding, while in the adversarial system the duel
takes place between prosecutor and defendant, with the judge acting as an arbiter between the
parties. In reality, no criminal procedure fully adopts the characteristics of either system.*

The new Code of Criminal Procedure maintains® the continental European character but
introduces adversarial elements adapted to our legislative system. The essential modification
lies at the evidentiary level: the judge is no longer under the obligation to gather evidence to
discover the truth, except subsidiarily, to form his or her own conviction [Art. 100(2) CPC]. In
this “game of justice,” the active role of prosecutorial authorities is not expressly stated in the
current CPC, though highlighted by numerous provisions. As for the judge, the Constitutional
Court (Decision no. 778/2015, para. 21) speaks of a dilution of the judge’s active role compared
with prior legislation: “under the new regulation, the judge’s active role is not eliminated
entirely, only diminished; the court may still order the taking of evidence ex officio when
necessary to discover the truth and ensure a fair solution to the case.” Thus, the obligation to
gather evidence rests primarily with the prosecutor, who must prove the charges, while the court
intervenes only subsidiarily.

At the same time, doctrine emphasizes that in mixed accusatorial-inquisitorial systems, the

judge’s role is more active than in purely adversarial systems®. Indeed, the current CPC allows

4 John D. Jackson, The Effect of Human Rights on Criminal Evidentiary Processes: Convergence, Divergence or
Realignment?, (2005) 68 Modern Law Review 737, 742-743, apud Maximo Langer, The Long Shadow of the
Adversarial and Inquisitorial Categories, p. 11, disponibil la The Long Shadow of The Adversarial and
Inquisitorial Categories | PDF | Criminal Procedure | Common Law, consulted on September 3, 2024.

5> Decision no. 778/2015, Constitutional Court of Romania, consulted on September 16, 2024, available at
www.sintact.ro.

¢ Graur, M.C., Criminal Action between Officiality and Opportunity, Hamangiu Publishing House, Bucharest,
2019, p. 171.
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the court to order ex officio the taking of evidence necessary for the fair resolution of the case
and discovery of the truth [Art. 349(1) CPC]’.

Furthermore, [Art. 374(8)] CPC provides for the possibility of the court making use of
evidence collected during investigation and not contested by the parties, in pursuit of
discovering the truth. Thus, one of the most important procedural guarantees of truth-finding is
the obligation of judicial bodies to clarify all factual circumstances of the case and to examine
contradictions among the evidence presented. This principle is also reflected in Strasbourg
Court jurisprudence, which stresses the duty of national authorities to conduct effective
investigations—failure to do so constituting a violation of Art. 3 ECHR.

Regarding the burden of proof: during investigation, it rests primarily with prosecutorial
bodies, while the accused benefits from the presumption of innocence. Any accusation must be
proven (except when the defendant invokes a ground of justification or non-imputability, in
which case the burden is reversed). During trial, the prosecutor bears the burden of proof

primarily, and the court subsidiarily.

2. COMPARATIVE VIEW: THE ROLE OF THE JUDGE IN
CRIMINAL VERSUS CIVIL PROCEEDINGS

2.1 Limits of Discovering the Truth

In criminal proceedings, limits on discovering the truth are also limits on officiality®. In
certain circumstances, the judicial authority is not authorized to undertake procedural activities
leading to the resolution of the case, either because the initiation of criminal proceedings is
precluded, or because a legal impediment arises in the continuation of the prosecution, while
the non-aggravating effect of certain remedies (non reformatio in peius) prevents the case from
being fully disclosed in all its aspects. Among such impediments, one may mention the absence
of a prior complaint, the lack of authorization or referral by the competent authority, or the
failure to exercise an appeal against an unfounded judgment. The necessity of respecting the

principle of legality, expressed through the Latin maxims nulla poena sine lege and nullum

7 Decision no. 327/2023, Constitutional Court of Romania, available at www.sintact.ro, accessed on August 12,
2024.

8 Teodor-Viorel, G., Discovering the Truth, a Fundamental Principle of Criminal Proceedings, Hamangiu
Publishing House, Bucharest, 2021, p. 49.
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crimen sine lege, represents, in the view of specialized doctrine’, another limitation on the
ascertainment of truth. The arguments supporting this position refer to the existence of
situations in which the pursuit of truth by means legally available to the criminal investigator
proves insufficient for clarifying the case. In other words, we are dealing with circumstances in
which certain evidentiary means or techniques, not authorized by law, might in fact lead to the
resolution of the case. We express reservations with regard to this opinion, since the
requirement of observing procedural rigor derives both from the body of European regulations
and from the legalist and democratic nature of our state. At present, the evidentiary provisions
of the Romanian Code of Criminal Procedure are considered to ensure a fair balance between
the need to protect the interests of the state in restoring the violated social order and the rights
of the defendant.

Another limitation on the ascertainment of truth was introduced by the legislator in the New
Code of Criminal Procedure through the creation of certain procedural institutions that, to a
certain extent, “diminish” the efficiency of truth-finding!®. The author refers here to the
principle of opportunity, newly introduced in criminal procedure, according to which the
prosecutor, at the stage of the criminal investigation, may, upon assessing that the continued
prosecution of the act is devoid of public interest, order the discontinuance of proceedings for
reasons of opportunity—so-called waiver of prosecution (Article 318). A distinctive feature of
this procedural institution is the possibility of ordering the waiver of prosecution even at the
incipient stage of the proceedings, in rem, when no individual has yet been identified as the
author of the alleged offence. At trial stage, the institution of waiver of punishment represents
the judicial concretization of the principle of opportunity'!, the court being able to assess the
gravity of the actual harm inflicted upon the values protected by criminal law, a minimal degree
of harm justifying the application of this procedural mechanism in the given case.

In the field of civil law, the limitations of truth-finding are, in practice, barriers deriving
from the principle of party disposition. The legislator delineates the framework of civil
proceedings, granting exclusively to the interested party (the claimant) the right to initiate a
claim against a specifically determined defendant, while the situations in which civil

proceedings may be initiated by another person, organization, or public authority constitute

® Gr. Gr. Theodoru, Treatise on Criminal Procedural Law, 3rd ed., Hamangiu Publishing House, Bucharest, 2013,
p. 69, apud Teodor-Viorel Gheorghe, Discovering the Truth, a Fundamental Principle of Criminal Proceedings,
Hamangiu, Bucharest, 2021, p. 50.

19 Graur, M.C., Limits of the Principle of Discovering the Truth, Themis Review, 2016, pp. 42-44.

"' Udroiu M., Criminal Law Summaries. General Part, Vol. I, 3rd ed., C.H. Beck Publishing House, Bucharest,
2022, pp. 739-740.
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genuine exceptions. Some partial exceptions to this principle are strictly and exhaustively set
out in the current Code of Civil Procedure. One such limit to the principle of party disposition
is found in Article 92(1) CPC, which establishes the prosecutor’s right to initiate a civil action
in order to protect the rights and legitimate interests of minors, persons placed under
interdiction, and missing persons. In such cases, however, the holder of the infringed right is
brought into the proceedings and retains the ability to decide whether to continue the action
initiated ex officio by the prosecutor, to withdraw the claim (Article 93), or to adhere to the
opposing party’s submissions.

The statement of claim, as the procedural act by which civil proceedings are initiated,
contains two essential elements pursuant to art. [196 (1)] CPC: the relief sought and its factual
basis. The relief sought constitutes the object of the action, while the factual situation represents
the factual motivation of the claim [Article 194(c), (d)]'°. The imperative of setting out a clear
and unequivocal factual situation defines the limits within which the court has been seised. Of
course, the obligation to present such a statement rests upon the parties by virtue of the principle
of party disposition, but this freedom must not be absolutized, as doing so would undermine
Article 22 CPC, which empowers the judge to intervene by clarifying any relevant factual
matters in dispute. In the pursuit of truth, the judge is obliged to put into discussion all factual
or legal circumstances, even if not invoked in the claim or defence. At the same time, however,
the judge may not submit to the parties his or her own views regarding a factual situation
different from that put forward by them, since such conduct could lead to his or her recusal
under Article 42(1)(13) CPC (“other elements which reasonably give rise to doubts as to his

)13, The immutability of the factual framework thus constitutes a limit on the

impartiality
principle of judicial activism: even if, upon evaluating the entirety of the evidence, the judge
observes discrepancies between the evidence and the factual situation alleged by the party, he
may not substitute an alternative factual scenario, even if it would favour that party, as this
would infringe upon the principle of party disposition.

The boundary between the non-exercise of the court’s active role and the exercise of such

role beyond its limits is often very narrow. For this reason, reference is made to case-law'* in

which the High Court of Cassation and Justice emphasized in its reasoning that the judge’s role

12 Law no. 287 of July 17, 2009 on the Civil Code, published in the Official Gazette no. 505 of July 15, 2011.

13 Chis, A.A., Zidaru, Gh.L., The Role of the Judge in Civil Proceedings, Universul Juridic Publishing House,
Bucharest, 2015, p. 28.

14 Decision no. 651/2022, High Court of Cassation and Justice, consulted on September 16, 2024, available at
www.sintact.ro.
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is to guide and to request clarifications from the parties, but not to assume their initiative. In the
case at hand, the violation of the judge’s active role was found, and the sanction applied was

the remittal of the case for retrial.

2.2 Officiality versus Availability

Availability is retained in legal doctrine as the specific “essential” distinction between civil
proceedings and criminal proceedings. The rule in criminal procedure is officiality. The
ineffectiveness of this principle finds expression in those situations where there is an express
legal provision conditioning the initiation of criminal proceedings exclusively upon a prior
complaint (availability of the criminal action). The Romanian legislator’s concern is the
protection of the legal order, and the situation in which prosecution may be initiated ex officio
even in the absence of a declaration of will by the injured party [Art. 157(4) Criminal Code]
constitutes an exception to the requirement of lodging a prior complaint as a precondition for
initiating criminal proceedings.

Another application of availability within criminal procedure is the constitution as a civil
party, which, in principle, is left to the discretion of the injured party, as the only one entitled
to assess the necessity of recovering the material or moral damages suffered as a consequence
of the offence. The exercise of the civil action within criminal proceedings has as its object the
engagement of tortious civil liability [Art. 19(1) Code of Criminal Procedure] of the person
responsible for committing the criminal offence, this action being subject to the rules of civil
liability, and therefore governed by the principle of availability.

A primary manifestation of this procedural availability is the fact that, as stated above, the
injured party (the person who has suffered material damage as a result of the offence) or the
victim (the person who has suffered bodily harm or another form of direct injury from the
offence) is free to decide whether to use this legal instrument, while also enjoying the negative
freedom not to exercise the civil action. Beyond this, the injured party is free to choose the
moment of exercising the civil action (within the statutory time-limit provided in Art. 20(1)
CCP), and may also decide whether to join the civil action to the criminal proceedings or to
pursue it separately before the civil court. Judicial authorities cannot substitute themselves for

the principal procedural subject nor prevent the exercise of this right; on the contrary, they are
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under an obligation to inform the injured party of the possibility of constituting as a civil party,
both during the investigation stage [Art. 20(11)]"® and at trial [Art. 374(3)]'S.

The legal provisions applicable to the resolution of the civil action are those set forth in Art.
1349(1)—(2) of the Civil Code!’, according to which every person has the duty to comply with
the rules of conduct imposed by law or local custom and to refrain from infringing, through
acts or omissions, the rights or legitimate interests of others, when, with discernment, this duty
is breached, the person is liable for all resulting damages and must provide full reparation.
Furthermore, under Art. 1362 Civil Code'®, any person who, by a culpable unlawful act, causes
damage to another is bound to repair it. Case-law and legal scholarship underline the conditions
that must be met for the successful exercise of the civil action, namely: (a) the offence must
have caused material or moral damage; (b) a causal link must exist between the offence and the
damage; (c) the damage must be certain; (d) the damage must not have already been repaired;
(e) there must be a manifestation of will in the sense of constituting as a civil party within the
criminal proceedings.

Drawing a parallel between the availability specific to the civil action and the availability—
an exception—recognized in criminal law, one observes the wide powers of action vested in

the holder of a civil claim within civil proceedings.

2.3 Legal Classification versus Legal Qualification

The alteration of legal classification in criminal proceedings and the legal qualification of
claims and facts submitted for adjudication in civil proceedings represent two distinct legal
institutions that nevertheless converge towards the discovery of truth, serving, in essence, the
pronouncement of a sound and lawful judicial decision.

In criminal proceedings, the correct legal classification of the concrete act committed
determines the applicable sanctioning regime. A change in legal classification of the
defendant’s act occurs when, based on the interpretation of the evidence, a factual situation
different from that described in the indictment or act of referral emerges.

In civil proceedings, doctrine retains a definition of legal qualification attributed to a
statement of claim, namely: “it represents nothing more than the attribution of the correct legal

designation in relation to the factual situation, even if the party erroneously indicates in its

15 Law no. 135 of July 1, 2010 on the Code of Criminal Procedure, published in the Official Gazette no. 486 of
July 15, 2010.

16 Ibidem.

17 Law no. 287 of July 17, 2009 on the Civil Code, published in the Official Gazette no. 505 of July 15, 2011.

18 Ibidem.
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claim the legal provisions deemed applicable to the case.”!’ This is, however, subject to the
proviso that the object of the introductory claim remains unchanged: in exercising its active
role, the court cannot requalify a civil action chosen by a party in such a way as to transform,
for instance, an action for declaration into an action for performance.

Moreover, another manifestation of the limits of the court’s active role, grounded once again
in the principle of party disposition, is found in the situation where the claimant has at its
disposal the choice between two different types of actions in pursuit of the same outcome. In
such cases, it remains at the claimant’s discretion to select the procedural avenue, provided that
the law expressly allows such an alternative—for instance, Article 1027 CCP concerning small
claims procedures, or Article 1035 concerning provisional measures. By way of example, where
a party seeks to regain possession of leased premises at the expiry of the tenancy, the law allows
the choice between bringing an eviction action under Article 1034 et seq. or pursuing an action
in revendication under Article 563 et seq. In such a case, the court may not intervene to requalify
the claimant’s action.

The common element shared by these two institutions is the principle of contradiction. In
this sense, the court is bound to respect it as a safeguard of both the effective right of defence
and fairness between the litigating parties. Thus, pursuant to Article 386(1) first sentence
CCP?, “a change in legal classification must necessarily be put before the parties for
discussion.” This ensures not only the defendant’s right of defence, but also the right of other
participants in the criminal proceedings—the prosecutor, the civil party, and the party civilly
liable—to express their views insofar as the change in legal classification affects their interests.

Furthermore, adherence to the adversarial principle prevents the element of surprise: legal
classification cannot be altered solely through the final judgment on the merits
(sentence/decision), but must first be recorded in an interlocutory ruling. Breach of this
obligation may constitute a ground for relative nullity of the judgment under Article 282 CCP?!,

It should be noted that both the reclassification of the act committed by the defendant and
the attribution of the correct legal qualification to acts and claims submitted to the court may
occur at any stage of the proceedings. Nevertheless, in criminal matters, a change of legal
classification cannot alter the object of the trial as determined in the indictment: the court may

change the classification given by the prosecutor, but cannot introduce or add charges that were

19 Boroi, G., Stancu, M., in Civil Procedural Law, Hamangiu Publishing House, Bucharest, 2015, p. 16.

20 Law no. 135 of July 1, 2010 on the Code of Criminal Procedure, published in the Official Gazette no. 486 of
July 15, 2010.

2l Ibidem.
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not included in the indictment. In other words, the court cannot adjudicate an act other than the
one actually committed by the defendant, nor against a person other than the defendant.

The foundation for legal requalification in civil proceedings is provided by Article 22(4)?
CCP, which entitles the court to attribute the correct legal qualification to acts and claims
submitted for adjudication, even where the parties have designated them otherwise. Yet this is
limited by the principle of party disposition: the court, in exercising its power of requalification,
cannot substitute itself for the litigants and may not alter the object of the dispute, that is, the
precise relief sought by the claimant against the defendant.

Restoring the correct legal qualification thus emerges as a useful instrument aimed at
preventing the delivery of unclear, erroneous, or inaccurate judicial acts, avoiding the
distortions that may result from the parties’ incorrect designations.

The active role of the judge constitutes a foundational principle of civil procedure, one that
permeates the entirety of judicial proceedings. The Romanian legislator has afforded this
principle a comprehensive regulation under Article 22 of the Code of Civil Procedure, entitled
“the role of the judge in discovering the truth.” The concept has been the subject of doctrinal
reflection since early times, its “roots,” as the renowned Professor E. Herovanu observed, lying
in the very nature of the judicial mission: “the judge’s right to intervene stems from the nature
of his office. Since the administration of justice is a task of the State, it can only be performed
under conditions that ensure the authority of those entrusted with its exercise remains above

individual will and its often perilous consequences.”

22 Law no. 287 of July 17, 2009 on the Civil Code, published in the Official Gazette no. 505 of July 15, 2011.
23 E. Herovanu, Theoretical and Practical Treatise on Civil Procedure, Judicial Organization and Jurisdiction,
Vol. I, Institute of Graphic Arts “Viata Romaneasca” Publishing House, lasi, 1926, p. 117.
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