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INTRODUCTION 

Civil liability represents one of the most important forms of legal liability, being one of 

the most important and complex institutions of the Civil Law. Civil liability represents that legal 

relationship in which a person is indebted to repair the damages that another person unjustly 

suffered. According to the definition of civil liability mentioned above, most of the people and 

specialists see it being dominantly a reparatory liability. 

Today, because of the rapid evolution of technologies and the appearance of new threats 

whose consequences and damages are irreparable and irreversible for the whole of humanity 

and because of the need to be able to prevent such events from happening, rather than trying to 

repair them, we should incline more towards a procedure that allows us to hold responsible the 

persons who unjustly present such threat before the damages begin to appear. 

This form of preventive liability should be built in such way, that it would allow the 

people that are threatened by the possible consequences of the unjust actions to hold responsible 

the so called guarantors of future events.1 This represents the general framework of the 

preventive civil liability, of whose finality is taking the necessary actions and supporting the 

cost of them needed for anticipating and avoiding some possible, probable or potential future 

damages.2 

The principal source of foundation for this form of liability is the theory of the 

precautionary principle, which has been defined as being the attitude that any person making a 

decision regarding an activity should adopt when it can be reasonably assumed that the activity 

may pose a serious risk to the health of current and future generations or to the environment.3 

 

 

 
1 C. Thibierge, Libres propos sur l`evolution du droit de la responsabilite (“Informal reflections on the evolution 

of liability law”), in R.T.D. Civ. Nr. 3/1999, p. 574. 
2 L. Pop, I.F. Popa, S.I. Vidu, Drept Civil. Obligațiile (“Civil Law, Obligations”), 2nd Edition,  Universul Juridic 

Publishing, Bucharest 2020, p. 149. 
3 Ph. Kourilsky, G. Viney, Le principe de precaution. Rapport au Premier Ministre (“The precautionary principle. 

Report to the Prime Minister”), Odile Jacob, Paris 2000, p. 216. 
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1. NORMATIVE CONTEXT IN THE EUROPEAN UNION 

The law of the European Union is not a complete stranger to the concept of preventive civil 

liability. In this regard Directive 2004/35/EC4 on environmental liability with regard to the 

prevention and remedying of environmental damage creates the general framework mechanism 

based on the principle of polluter-pays. Next, we will analyze the content of this directive, 

which, although its scope of application is limited to environmental damages, establishes an 

initial working framework, introduces necessary notions, and presents concepts that can be 

expanded and adapted to a preventive liability. 

First of all, Article 2 of the aforementioned Directive gives us a sum of definitions that 

present interest to the study of this article, therefore imminent threat of damage is defined as 

being a sufficient likelihood that damages will occur in the near future and preventive measures 

means any measure taken in response to an event, act or omission that has created an imminent 

threat of environmental damage, with a view to preventing or mitigating that damage. 

Hereinafter, Article 5 and 6 of the same directive gives us the structure of how the 

European lawmakers decided to build the mechanism of the preventive and remedial action, 

our main focus being on the preventive side of the action. In this regard, the Directive states 

that where environmental damage has not yet occurred but there is an imminent threat of such 

damage occurring, the operator shall, without delay, take the necessary preventive measures. 

Thus, we can observe how the directive establishes the necessary framework for holding a 

person accountable who creates such an imminent danger even before the damage has occurred. 

Such a measure is entirely necessary because the values this type of liability seeks to protect 

often cannot be restored to their previous state, a goal generally pursued by civil liability, since 

the harm tends to be irreversible. Indeed, environmental protection represents the most 

important area where this type of liability is needed, but it is by no means the only one. 

Regarding a person’s capacity to trigger the mechanism presented above, Article 12 

outlines the legal subjects entitled to initiate this legal action; therefore, request for action can 

be obtained by natural or legal persons who: are affected or likely to be affected by the damage, 

are having a sufficient interest in environmental decision making relating to the damage or, 

alternatively, are alleging the impairment of a right, where administrative procedural law of a 

Member State requires this as a precondition. 

 
4 Directive 2004/35/EC of the European Parliament and the Council of 21 April 2004.  
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For the same purpose of obtaining an easier access to justice or creating a mechanism that 

is able to prevent the appearance of damages the Aarhus Convention held it’s sixteenth 

meeting5, continuing to play an effective role in supporting countries to strengthen access to 

justice frameworks in environmental cases. 

During the meeting, along other important matters related to the subject of pollution the 

Task Force created by the Convention presented that they had noted a continuous increase in 

the number of cases initiated by environmental NGOs and by other members of the public. In 

these cases various challenges were identified with regard to the jurisdiction, limitation periods, 

timeliness and fairness of existing procedures, costs, burden of proof, access to relevant 

expertise, use of scientific knowledge and adequate and effective remedies. With the help of 

this analysis from the Task Force we can clearly see how the present and classic way of holding 

accountable those responsible for creating unjust damages to the nature and to the people is 

working against the people.  

When trying to stop an immediate threat that could transform very easily in a irreversible 

disaster facing all those legal challenges and having to wait for the damages to be certain, liquid 

and due can be too late. That is why the mechanism of being able to make an agent take 

reparative measures even before the damage appeared can be very useful and it would have a 

two dimensional role, one preventive and reparatory and a sanctioning role, the agent that 

created the immediate threat being the one that has to support all of the costs needed in order to 

prevent the situation to develop and to re-establish the previous situation. 

Next, we will conduct a brief analysis of the transposition of the provisions of Directive 

2004/35/EC by Romania. Thus, Romania has correctly transposed the principle underlying 

liability for ecological damage by enshrining in Article 94(1)(i) of Government Emergency 

Ordinance 195/20056 the principle according to which “the polluter pays.” 

For the purpose of determining the persons entitled to request prevention, and thus to 

make use of this form of preventive liability, the Romanian legislator has understood the 

seriousness and the high importance of this field by granting the right to act, under Article 20 

of Government Emergency Ordinance No. 68/20077, to any natural or legal person who is 

 
5 UNECE (2025, March) Aarhus Convention: effective access to justice in cases related to chemicals, wastes, 

water quality and noise pollution available at: https://unece.org/media/news/400328 accesed on 01.09.2025 at 

15:44.  
6 Government Emergency Ordinance no. 195 of 22 december 2005 regarding the protection of the enviroment, 

Published in the Official Monitor no. 1196 of 30 December 2005.  
7 Government Emergency Ordinance no. 68 of 28 june 2007 regarding environmental liability with reference to 

the prevention and remediation of environmental damage, Published in the Official Monitor no. 446 of 29 June of 

2007. 

https://unece.org/media/news/400328
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affected or potentially affected by environmental damage or who considers themselves harmed 

in a right or legitimate interest. 

Regarding the remedial measures or actions regulated by Articles 13–19 of Government 

Emergency Ordinance No. 68/2007, these refer to any action or set of actions aimed at restoring, 

rehabilitating, or replacing the natural resources that have been destroyed or degraded. The 

remedial measures must be proportionate to the damage caused and must lead to the removal 

of its effects. The cost of implementing these measures, as also established by the “polluter 

pays” principle enshrined in Article 26 of Government Emergency Ordinance No. 68/2007, are 

supported by the party responsible for causing the risk. 

Last but not least, regarding the legal nature and foundation of this liability, as mentioned 

in the doctrine, its regime is a special one, governed by both public and private law provisions. 

Thus, this liability, both preventive and remedial, has a mixed legal nature, encompassing 

administrative and civil law. For the purpose of establishing the foundation of this liability, we 

must take into account the provision of Article 95(1) of Government Emergency Ordinance No. 

195/2005, which imperatively states: “Liability for damage caused to the environment is 

objective, regardless of fault.” 

Considering the above, in the opinion of the cited doctrine, the foundation of objective 

liability for environmental damage is the obligation of objective guarantee, which is based on 

the risk created by various professional activities.8 

2. CASE LAW DECISIONS ADVOCATING FOR PREVENTION 

Lately, there has been an increasing use of concepts that form part of the structure of the 

proposed preventive liability, such as the precautionary principle, the polluter-pays principle, 

as well as other notions used both by Union courts and national courts, which in this way, 

indirectly, create a transitional framework towards a possible future regulation of preventive 

liability. 

In this regard, we turn our attention to the decision of the Court of Justice of the European 

Union (CJEU) and its judgment in Case C-499/18 P Bayer CropScience AG and Others v 

European Commission. This case represents the culmination of a legal conflict concerning the 

effects of certain pesticides on bees. This ruling holds significant importance due to the Court’s 

opinion on the effects of the precautionary principle. 

 
8 L. Pop, I.F. Popa, S.I. Vidu, Drept Civil. Obligațiile (“Civil Law, Obligations”), 2nd Edition,  Universul Juridic 

Publishing, Bucharest 2020, p. 415-417. 
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The appeal concerned the interpretation of Article 21 of Regulation (EC) No 1107/2009 

“the Plant Protection Products Regulation”, which establishes the framework under which the 

Commission may review the authorization of active substances when there are suspicions that 

they no longer meet the approval requirements. At the heart of the dispute was the application 

of the precautionary principle within a regulatory system built precisely upon this principle. 

The Court of Justice of the European Union stated that the initiation of a review requires 

relatively minimal justification, and if subsequently to that, restrictive measures are taken, it is 

harder to contest them. The appellants questioned both the method used and the limited 

evidentiary basis of the process, arguing that stronger scientific evidence was necessary before 

an existing approval could be withdrawn. The Court concluded that the precautionary principle 

does not require an exhaustive risk assessment, nor does it oblige the Commission to allow 

producers to conduct additional research to fill gaps in the existing data. The Commission was 

entitled to intervene whenever a risk could not be ruled out. From the perspective of the 

principle of proportionality, even if an impact assessment were deemed necessary, it could be 

carried out at a general level. 

The Court also provided guidance on the allocation of the burden of proof, emphasizing 

that the precautionary principle remains applicable even when the existence or severity of the 

alleged risk cannot be determined with certainty.9 The final part of this overview of the case, 

offers a very strong foundation for the preventive civil liability by establishing that the existence 

or the severity of the alleged risk does not represent an obstacle in pursuing such a preventive 

action.  

Furthermore, we are going to analyze a Decision ruled by a national court in Netherlands 

in which the Court gives a decision without any precedent, a first of its kind that establishes 

more ground towards creating a mechanism of preventive action against persons or entities who 

do not take the necessary measures to avoid generating the appearance of unjust damages to the 

planet or to the people. Thus, The Urgenda Foundation, a Dutch environmental organization, 

together with 900 Dutch citizens, sued the Dutch government, demanding more ambitious 

measures to prevent global climate change. The Court of The Hague ordered the Dutch state to 

reduce greenhouse gas emissions by 25% compared to 1990 levels by 2020, finding that the 

existing commitment to achieve a 17% reduction was insufficient to constitute a fair 

 
9 Essex Court Chambers (2021, May) CJEU Judgment: Guidance as to Application of The Precautionary Principle 

available at: https://essexcourt.com/cjeu-judgment-guidance-as-to-application-of-the-precautionary-principle 

accessed on 02.09.2025 at 13:04. 

https://essexcourt.com/cjeu-judgment-guidance-as-to-application-of-the-precautionary-principle
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contribution to the UN goal of limiting global temperature rise to a maximum of two degrees 

Celsius above pre-industrial levels. 

The court concluded that the state has an obligation to implement climate mitigation 

measures, citing “the seriousness of the consequences of climate change and the major risk of 

their occurrence.” In its reasoning, the court referred to (without directly applying) Article 21 

of the Dutch Constitution, the EU’s emission reduction targets, principles established in the 

European Convention on Human Rights, the “no-harm” principle under international law, the 

doctrine of dangerous negligence, the principles of equity, precaution, and sustainability set out 

in the UN Framework Convention on Climate Change, as well as the principles of a high level 

of protection, precaution, and prevention established in European climate policy. 

The ruling did not impose a concrete plan for the government to achieve these reductions 

but suggested several options, such as emissions trading systems or fiscal measures. This 

represents the first global decision in which a court obliges a state to limit greenhouse gas 

emissions for reasons other than expressly stated legal obligations.10 

Of particular relevance for this study is the following Decision ruled by the European 

Court of Human Rights, which represents a landmark in the fight for creating a way of using 

prevention as a form of liability, because the Court attributed the right for the claimant to initiate 

an action even without having to demonstrate the existence of the damages.  

Therefore, The Court began by recognizing climate change as one of the most pressing 

global challenges of our time, primarily caused by greenhouse gas emissions, with complex and 

far-reaching effects on human living conditions. Although the Court’s role is limited to ensuring 

States’ compliance with the European Convention on Human Rights, it emphasized that 

legislative and executive action is essential to combat climate change, while judicial 

intervention serves only to monitor compliance with legal obligations. The lack of past global 

action increases present and future risks to human rights, which must be assessed in light of 

compelling scientific evidence. 

This case, together with similar cases against Portugal and France, raised unprecedented 

legal questions, distinct from traditional environmental disputes. Unlike localized pollution, 

climate change is global, originates from multiple sources, and affects both current and future 

generations. The Court stressed that while existing environmental jurisprudence provides 

guidance, a tailored approach is necessary to assess human rights obligations in the context of 

 
10 Columbia Law School Urgenda Foundation v. State of the Netherlands available at: 

https://climatecasechart.com/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands accessed on 

02.09.2025 at 14:20. 

https://climatecasechart.com/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands
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climate change. Scientific evidence indicates that limiting global warming to 1.5°C would 

reduce risks, yet current mitigation efforts are insufficient. States’ obligations extend not only 

to those presently under their jurisdiction but also to future generations, highlighting 

intergenerational responsibility. 

On the merits, the Court recognized that States have positive obligations to prevent and 

mitigate climate-related human rights risks. Although States retain some discretion in choosing 

how to achieve climate objectives, the severity of threats and international commitments limits 

this discretion regarding the necessity of taking action. States must adopt concrete measures to 

reduce emissions, set deadlines for carbon neutrality, establish intermediate targets, provide 

evidence of compliance, and implement adaptation measures. Public access to information and 

participation in decision-making are essential procedural safeguards. 

Applying these principles, the Court found that Swiss authorities had failed to define 

emissions limits, missed prior reduction targets, and acted inconsistently and belatedly in 

implementing the relevant legal framework. As a result, Switzerland exceeded its margin of 

discretion and violated Article 8 regarding the association’s complaint. Individual applicants, 

unable to demonstrate direct harm, were not considered victims. 

Regarding Article 6 §1, the Court concluded that the association’s right to access justice 

was restricted because domestic courts did not adequately examine the merits or the 

association’s standing, affecting the essence of the right to an effective remedy. This constituted 

a violation of Article 6 §1. The Court did not examine Article 13 separately, and no claims for 

damages were addressed. Implementation of the judgment will be supervised by the Committee 

of Ministers, allowing the State discretion in selecting specific measures to comply. 

In conclusion, the Court found that Switzerland violated Articles 8 and 6 §1 with respect 

to the applicant association, while individual applicants were deemed inadmissible. Article 2 

was not examined separately, and the Court emphasized the key role of national authorities and 

courts in fulfilling climate-related obligations.11 

3. AREAS OF EXPANSION FOR PREVENTIVE LIABILITY 

The CSDDD Directive12 requires companies within its scope to implement due diligence 

processes based on risk assessment, both regarding respect for human rights and environmental 

 
11 European Court of Human Rights (2024, April) Verein Klima Seniorinnen Schweiz and Others v. Switzerland 

available at: https://hudoc.echr.coe.int/eng/#{%22itemid%22:[%22002-14304%22]} accessed on 02.09.2025 at 

15:36. 
12 Directive 2024/1760 of the European Parliament and the Council of 13 June 2024. 

https://hudoc.echr.coe.int/eng/#{%22itemid%22:[%22002-14304%22]}
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protection. These obligations apply to the company’s own activities, the operations of its 

subsidiaries, and the activities of its business partners within the so-called chain of activities. 

The concept of the chain of activities includes all upstream and downstream processes, 

including distribution, transport, and product storage, except for product disposal by consumers 

and certain expressly specified products. 

Covered companies must integrate human rights due diligence into their internal policies 

and risk management mechanisms, identify and analyze existing or potential negative impacts 

and prioritize them when necessary, prevent or mitigate these effects, and publicly report 

progress annually. 

Additionally, companies will be responsible for remedying negative human rights impacts 

when these have been caused or supported by their activities and must establish a notification 

mechanism. They are also required to assess their commercial practices and strategies and to 

use their influence over subsidiaries and partners to prevent or eliminate adverse impacts. 

Termination of business relationships is considered a last resort, applied only when negative 

effects cannot be prevented, mitigated, or eliminated.13 

Thus, with the framework established by the CSDDD Directive and, implicitly, the new 

due diligence obligations imposed on companies, the transition toward establishing a standalone 

mechanism, allowing prevention to function as a form of liability, could be achieved much more 

easily. The implementation of such a mechanism to hold companies, state agents, and even 

private individuals accountable for creating imminent risks would provide leverage for civil 

society and non-governmental organizations, which often face an uneven struggle against 

massive corporations wielding significant influence and resources. 

In this regard, contemporary society is confronted with numerous sectors that pose real 

threats not only to those directly targeted by their operations but also to society at large. To 

support this perspective, I will present some of these areas of concern and individual cases 

where, such a preventive liability mechanism and the due diligence obligations under the 

CSDDD Directive had existed, disasters could have been avoided. 

A first such sector is the fast-fashion textile and garment industry, whose factories and 

production workshops are notorious for forced labor, violations of occupational health and 

safety standards, and breaches of other fundamental human rights, such as the right to dignity. 

 
13 International Bar Association (2024, July) The EU Corporate Sustainability Due Diligence Directive: key 

requirements and considerations around alignment with the UNGPs available at: https://www.ibanet.org/EU-

Corporate-Sustainability-Due-Diligence-Directive-key-requirements-and-considerations-around-alignment-with-

the-UNGPs accessed on 03.09.2025 at 13:15. 

https://www.ibanet.org/EU-Corporate-Sustainability-Due-Diligence-Directive-key-requirements-and-considerations-around-alignment-with-the-UNGPs
https://www.ibanet.org/EU-Corporate-Sustainability-Due-Diligence-Directive-key-requirements-and-considerations-around-alignment-with-the-UNGPs
https://www.ibanet.org/EU-Corporate-Sustainability-Due-Diligence-Directive-key-requirements-and-considerations-around-alignment-with-the-UNGPs
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One example is the 2013 Rana Plaza disaster in Bangladesh14, where the collapse of a textile 

production facility resulted in over 1,100 deaths. Had that factory been subject to the CSDDD 

framework and a preventive liability mechanism, through structural safety audits by suppliers, 

mandatory public reporting of social risks by subcontracting businesses, and other due diligence 

obligations ensuring respect for human rights and safety conditions, this disaster could have 

been prevented. 

Another sector of concern is cobalt and lithium mining,15 essential rare metals for battery 

production and electric vehicles, whose value has surged with technological development and 

the transition to green transportation. Among the most well-known mining sites are those in the 

Democratic Republic of Congo and Latin America, notorious for forced labor chains, water and 

environmental pollution, and the resulting irreparable damage to both ecosystems and nearby 

human communities. Preventive measures such as supplier mapping, including distant tiers 3–

4, product traceability through certified origin labels, consultation with indigenous communities 

prior to exploitation approval, creation of verification platforms and agencies for raw materials 

used by technology manufacturers, and the establishment of joint liability among technology 

companies, intermediaries, and resource extractors could ensure legitimate, non-harmful 

sourcing. 

Another example is large-scale palm oil plantation and tropical deforestation in countries 

such as Indonesia and Malaysia16, where this trend has caused widespread forest fires, the loss 

of habitats of protected species, and the forced displacement of human communities. The global 

interest in this issue is significant because products resulting from such harmful operations are 

found throughout the value chains of processed foods, cosmetics, and biofuels. Here too, 

preventive mechanisms such as satellite monitoring of deforestation, empowering NGOs to 

obtain court orders halting imports that do not fully comply with legal standards (in both product 

quality and origin), and contractual clauses stopping supply in case of legal quota breaches 

could become turning points in halting such harmful factors, without having to wait for damage 

to occur, only to later find that, regardless of the efforts made, it can no longer be repaired. 

 
14 International Labour Association (2023, April) The Rana Plaza disaster ten years on: What has changed? 

available at: https://webapps.ilo.org/infostories/en-GB/Stories/Country-Focus/rana-plaza accessed on 03.09.2025 

at 15:28. 
15 Amnesty International (2023, September) Powering Change or Business as Usual? available at: 

https://www.amnesty.org/en/latest/news/2023/09/drc-cobalt-and-copper-mining-for-batteries-leading-to-human-

rights-abuses accessed on 03.09.2025 at 16:15. 
16 Human Rights Watch (2024, September) EU: Address Indigenous Rights Violations in Malaysian Imports 

available at: https://www.hrw.org/news/2024/09/23/eu-address-indigenous-rights-violations-malaysian-imports   

accessed at 03.09.2025 at 17:22. 

https://webapps.ilo.org/infostories/en-GB/Stories/Country-Focus/rana-plaza
https://www.amnesty.org/en/latest/news/2023/09/drc-cobalt-and-copper-mining-for-batteries-leading-to-human-rights-abuses
https://www.amnesty.org/en/latest/news/2023/09/drc-cobalt-and-copper-mining-for-batteries-leading-to-human-rights-abuses
https://www.hrw.org/news/2024/09/23/eu-address-indigenous-rights-violations-malaysian-imports
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Beyond the sectors already discussed, preventive liability also proves highly valuable in 

emerging domains of modern society, particularly in technology and healthcare, where, as in 

the previously mentioned cases, leaving potential risks unaddressed may lead to profound and 

irreparable consequences. One such domain is artificial intelligence, which is increasingly 

integrated into our daily lives, with algorithmic decisions being applied in ever more critical 

human activities, such as autonomous vehicle navigation, pre-setting and analyzing medical 

diagnoses, and more. Malfunctions or biases in these systems can result in discrimination, leaks 

of highly confidential personal data, physical harm, and even death. Through the 

implementation of preventive liability and due diligence frameworks, companies employing AI 

technologies could be legally required to conduct rigorous algorithmic risk assessments 

whenever potential dangers are suspected, ensure transparency in how AI systems function and 

make decisions, and adopt preemptive corrective mechanisms before harmful consequences 

occur.17 

These are just a few examples of numerous areas of activity where the absence of effective 

prevention mechanisms and due diligence obligations ensuring safe practices and respect for 

fundamental human rights has led to intergenerational harm, a concept so far applied mainly in 

the field of climate justice, whose full repair and restoration to the previous state of affected 

parties is no longer possible. 

CONCLUSION 

The evolution of civil liability toward a preventive framework represents a necessity, 

particularly in light of modern technological, environmental, and social challenges. Traditional 

civil liability, focused primarily on reparatory measures, is insufficient when faced with threats 

of whose consequences are irreversible and irreparable. The preventive liability model, which 

is mainly based on the precautionary principle, shifts the focus from waiting for harm to occur 

toward anticipating, mitigating, and avoiding potential damages before they materialize. 

As demonstrated through EU directives such as the CSDDD Directive, national 

legislation in Romania regarding the protection of the environment, and case law, there is a 

clear trajectory toward recognizing the necessity of holding actors accountable not only for the 

damages they cause but also for the imminent risks they create. The decisions given by Courts 

such as the European Court of Justice, the European Court of Human Rights and others illustrate 

 
17 European Parliament (2020, October) REPORT with recommendations to the Commission on a civil liability 

regime for artificial intelligence available at: https://www.europarl.europa.eu/doceo/document/A-9-2020-

0178_EN.html accessed at 03.09.2025 at 20:15.  

https://www.europarl.europa.eu/doceo/document/A-9-2020-0178_EN.html
https://www.europarl.europa.eu/doceo/document/A-9-2020-0178_EN.html
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the willingness to endorse preventive action even in cases of scientific uncertainty, emphasizing 

intergenerational responsibility and the protection of fundamental rights. 

Furthermore, the incorporation of due diligence obligations under instruments like the 

CSDDD Directive provides a concrete mechanism to operationalize preventive liability in the 

domain of legal persons. By applying risk assessment, human rights safeguards, and 

environmental monitoring across entire supply chains, companies can be held responsible for 

averting harm before it occurs, ensuring accountability in sectors prone to exploitation, 

environmental degradation, and social injustice. 

Ultimately, preventive liability is not only a mechanism that would help prevent those 

damages that cannot be repaired, but a societal imperative. It offers a dual function, which is 

protecting current and future generations while providing a framework for responsible 

governance and corporate conduct. As legal systems would begin to adapt to this concept, 

introducing prevention at the core of liability law promises to transform accountability from a 

reactive concept into a proactive instrument of justice, safeguarding people, the environment, 

and the integrity of our shared future. 
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