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This study explores the legal regime of annullability in acts concluded by persons with 

limited legal capacity, with a focus on minors aged between fourteen and eighteen. The analysis 

aims to clarify the conceptual distinction between full, limited, and absent capacity, as well as 

the protective mechanisms adopted by the Romanian legislator under the Civil Code of 2009. 

Through a doctrinal and comparative approach, the paper examines the interaction between 

autonomy and protection, emphasizing that annullability serves as a corrective and preventive 

instrument rather than a punitive one. By interpreting Romanian doctrine in light of European 

legal traditions — particularly the French and German systems — the study demonstrates the 

evolution of civil law from rigid incapacity to proportional protection. The annulment of legal 

acts performed without the required consent restores the balance between freedom and 

responsibility, ensuring that the individual remains both a subject of law and a beneficiary of 

legal protection. Ultimately, the paper argues that annullability embodies the ethical dimension 

of private law, harmonizing the values of justice, prudence, and human dignity. 

INTRODUCTION 

The notion of legal capacity stands at the heart of civil law, embodying the individual’s 

recognition as a bearer of rights and obligations. Throughout the history, the evolution of this 

institution has mirrored society’s own moral and intellectual progress — from the formalism of 

Roman law to the nuanced, human-centered vision of contemporary codifications. 

In addition, legal capacity expresses the balance between human freedom and the 

discipline imposed by law. It transforms abstract human dignity into a concrete legal status, 

granting each person the power to generate effects through their actions. Yet the law, aware of 

the fragility of human discernment during youth, distinguishes between the capacity to have 

rights (which is inherent from birth) and the capacity to exercise them (which presupposes 

maturity and understanding). 



 
 
 
 

 99 

The Romanian Civil Code of 2009 embraces a functional approach: capacity is not a 

rigid state, but a gradual acquisition that grows alongside the person’s intellectual and emotional 

development. This conception marks a shift from the old perception of incapacity as exclusion 

toward one of proportional protection — a perspective that recognises the individual’s evolving 

autonomy while ensuring that freedom is guided by prudence. 

 “The legal capacity of the individual is the juridical expression of human dignity, as it 

recognises each person as a bearer of rights and obligations within the legal system.”1 It is 

through capacity that the individual becomes a subject of law, capable of generating legal 

consequences through his actions. 

In the context of the new Romanian Civil Code, the legislator adopts a functional and protective 

approach. “The capacity of exercise is not an indivisible attribute but a dynamic quality that 

develops gradually, according to the person’s age and maturity.”2  

1. THE CONCEPT OF LIMITED LEGAL CAPACITY 

The concept of limited legal capacity represents a link between incapacity and full 

capacity, expressing the legislator’s concern for protection without exclusion. The Civil Code 

defines it as the ability of minors aged between fourteen and eighteen to perform civil acts with 

the consent or authorisation of their legal representative. 

“A person acquires full capacity of exercise at the age of eighteen; however, between 

fourteen and eighteen, the law grants a restricted capacity, which allows the conclusion of acts 

of minor importance or those that bring only benefits, while for other acts consent or 

authorisation is required.”3 

This form of capacity is designed to correspond to the stage of psychological 

development of the individual. “The legislator sought to align the degree of legal freedom with 

the level of discernment, ensuring that responsibility grows progressively with maturity.”4 The 

purpose is not to limit but to educate through gradual legal participation. 

“The minor, as a subject of law, enjoys both rights and obligations; yet, the exercise of 

certain rights is postponed until discernment and experience are sufficiently formed, the 

protective character of the rule prevailing over the declarative autonomy of will.”5 This 

 
1 C. Bîrsan, Civil Law. Persons in the Regulation of the New Civil Code, (“Drept civil. Persoanele în 

reglementarea noului Cod civil”), Hamangiu Publishing House, Bucharest, 2012, p. 139. 
2 C. Boroi, Civil Law. Persons, (“Drept civil. Persoanele”), Hamangiu Publishing House, Bucharest, 2019, p. 231. 
3 Civil Code of Romania (Law No. 287/2009), art. 41. 
4 F. Morozan, Civil Law. Persons. Lecture Notes (“Drept civil. Persoanele. Note de curs”), Oradea, 2021 
5 C. Bîrsan, Ibidem, p. 147. 
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interpretation reveals the guiding yet rational function of civil law: the protection of those who 

are not yet able to protect themselves. 

At the same time, the law provides the minor with a real form of participation in civil 

life, not purely theoretical. “The acts that the minor may perform independently are those which, 

by their nature, do not endanger his patrimony and do not require a complex evaluation of 

consequences.”6 These include everyday acts, the acceptance of donations, or acts of pure 

benefit. 

From a comparative perspective, the French doctrine supports a similar approach: “The 

restricted capacity of minors is founded on the presumption of a progressive discernment that 

the law protects without denying it.”7 This alignment demonstrates that the Romanian legislator 

follows the continental tradition of balancing personal freedom and legal prudence. 

The result is a dynamic and protective model that reflects both psychological realism and social 

responsibility. Civil capacity, in this sense, is not a rigid attribute but a process of formation, 

guided by the educational role of civil law. 

2.  LEGAL ACTS CONCLUDED BY MINORS AGED FOURTEEN 

TO EIGHTEEN 

The legal acts concluded by minors aged between fourteen and eighteen constitute the 

practical field in which the institution of limited capacity operates. Within this interval, the 

legislator accepts that the minor possesses a sufficient degree of discernment to act, but only 

under supervision. “The minor who has reached the age of fourteen may perform alone only 

acts of daily life and acts that brings him purely legal or material benefits; all other acts require 

the consent of his legal representative.”8 

This rule reflects the principle of protection through participation. The minor is not 

excluded from civil life but is integrated into it in a cautious and guided manner. “The legislator 

does not isolate the minor from civil circulation but gives him the possibility to form civil will 

progressively, within the limits of prudence imposed by his age and understanding.”9   Such 

participation has both an educational and a preventive purpose: to train responsibility and to 

prevent economic or moral prejudice. 

 
6 C. Boroi, Ibidem, p. 233. 
7 Ph. Malaurie, L. Aynès, Les personnes, (“Persoanele”), Éditions Defrénois, Paris, 2020, p. 129. 
8 Civil Code of Romania (Law no. 287/2009), art. 43. 
9 F. Morozan, Op. cit. 
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In practice, the acts that minors may perform independently are interpreted restrictively. 

They include acts of daily use: the purchase of goods of small value, the acceptance of minor 

donations, or acts that confer advantages without obligations. Acts that produce patrimonial 

consequences, such as alienations, loans, or guarantees, require the authorisation of the legal 

guardian or, in some cases, judicial approval. 

“The authorisation granted by the guardian or by the guardianship court transforms 

the voidable act into a valid one, the defect consisting not in the lack of will but in the absence 

of consent required by law.”10 This rule shows that annulability is not a sanction but a 

mechanism of protection. The act becomes valid retroactively once the deficiency of consent is 

remedied. 

Doctrine emphasises that the minor’s acts must be analysed not only from a formal 

perspective but also according to their consequences. “The validity of an act concluded by a 

minor depends on its objective effects; if it produces an advantage or a neutral effect, annulment 

cannot be pronounced.”11 The legal system thus seeks proportionality between stability and 

protection. 

The same principle appears in comparative law. “In French law, the minor’s acts are 

not absolutely null but only voidable, the legislator preferring to preserve the stability of legal 

relations while protecting the person presumed to lack discernment.”12 This parallel 

demonstrates the coherence of the Romanian regulation with European legal philosophy. 

The participation of minors in civil life between fourteen and eighteen years therefore 

represents both a privilege and a responsibility. Civil law recognises their growing autonomy 

but subjects it to the discipline of prudence — transforming protection into a gradual school of 

legal maturity. 

3. LEGAL REGIME OF ANNULABILITY 

Annulability represents one of the most delicate instruments within private law, 

designed to maintain the equilibrium between the stability of legal relations and the protection 

of individuals who do not yet possess full capacity. It functions as the legal remedy applicable 

to acts concluded without the mandatory consent prescribed by law, provided that such acts are 

not affected by absolute nullity. 

 
10 C. Boroi, Op. cit., p. 234. 
11 L. Pop, Treatise on Civil Law. Persons, (“Tratat de drept civil. Persoanele”), Universul Juridic Publishing 

House, Bucharest, 2015, p. 215. 
12 Ph. Malaurie, L. Aynès, Op. cit., p. 132. 
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 “An act concluded by a minor without the approval of his legal representative is not 

null by operation of law; it remains valid until annulled by the person entitled to protection.”13 

The act exists in the legal order, producing effects until a court decision intervenes to suppress 

them retroactively. This technique of protection ensures both legal security and social fairness. 

 “Annulability does not automatically affect the act but rather suspends its definitive 

validity until the conditions required by the law are fulfilled or until the entitled person confirms 

or contests it.”14  In this way, the legislator offers an equitable mechanism- the act can be 

preserved through confirmation, or invalidated if protection demands it. 

“The sanction of annulability serves as a safeguard of justice; it prevents the 

exploitation of minors without paralysing civil circulation.”15 Through this lens, the 

annulability is not a punitive measure, but a preventive one: it correct the imbalance caused by 

the absence of the valid consent while keeping the continuity of civil life. 

From the procedural point of view, the right to invoke annulability belongs exclusively 

to the person protected by the law — the minor, his legal representative, or, in certain cases, the 

public prosecutor. “The relative nullity may be invoked only by the person whose protection is 

intended by the law, as the interest justifying the sanction belongs exclusively to him.”16 Once 

the minor reaches full capacity, he may confirm the act, either expressly or tacitly, through the 

execution or recognition of the obligations resulting from it. This ratification (ratificatio actus) 

has retroactive effect, validating the act as if it had been concluded lawfully from the beginning. 

Doctrinally, this interpretation is consistent with the Roman tradition, according to 

which “the law prefers to preserve legal acts whenever the purpose of protection has been 

achieved, either through confirmation or through the natural development of the person’s 

capacity.”17 

Comparative law reveals similar reasoning. “In French law, the act concluded by a 

minor may be annulled only at the request of the minor or his representative; third parties 

cannot rely on incapacity to obtain the annulment.”18 This shows that annulability functions 

not as a punishment but as an instrument of justice, subordinated to the principle of 

proportionality. 

 
13 C. Boroi, Op. cit., p. 235. 
14 L. Pop, Op. cit., p. 218. 
15 F. Morozan, Ibidem. 
16 M. Nicolae, Civil Law. Persons, Universul Juridic Publishing House, Bucharest, 2017, p. 182. 
17 R. Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, (“Dreptul obligațiilor: 

fundamentele romane ale tradiției civiliste”), Oxford University Press, Oxford, 1996, p. 428. 
18 Ph. Malaurie, L. Aynès, Op. cit., p. 137. 
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Ultimately, the legal regime of annulability embodies the moral dimension of civil law. 

It ensures that protection does not turn into rigidity and that the balance between individual 

autonomy and social prudence remains intact and safe. “The annulment of an act is not a 

sanction of error, but a restoration of equilibrium — the law’s way of harmonising freedom 

and responsibility.”19 

4. CONSEQUENCES OF ANNULMENT 

Annulment produces a dual legal effect: it restores the situation existing before the 

conclusion of the act (restitutio in integrum) and, at the same time, eliminates the apparent 

validity that the act enjoyed until the court decision. “Annulment operates retroactively, erasing 

both the legal act and the effects it has produced, as if the act had never existed.”20 

However, the legislator distinguishes between absolute nullity, which destroys the act from its 

very origin, and annulability, which requires judicial confirmation of the defect. “Annulability 

does not automatically remove the act from civil circulation; it becomes ineffective only when 

the person protected by law requests and obtains annulment through judicial means.”21 

The retroactive effect of annulment extends to all the obligations derived from the annulled act. 

“Each party must return what it has received, and if restitution in kind is impossible, an 

equivalent in value must be provided.”22 The rule expresses the principle of equity — the law 

must re-establish the patrimonial balance disturbed by the defective act. 

However, the law introduces nuances depending on the degree of good faith of the 

parties. “The good-faith contracting party is protected to the extent that he could not have 

known the defect of capacity, while the bad-faith party bears the full consequences of his 

conduct.”23 In this sense, annulment not only restores the patrimonial order but also performs a 

moral correction of civil relations. 

Another essential consequence concerns third parties. “The annulment of an act 

concluded by a minor cannot affect the rights acquired by third parties acting in good faith 

before the registration of the claim for annulment.”24 This exception protects legal security and 

ensures the continuity of civil circulation. 

 
19 C. Bîrsan, Op. cit., p. 153. 
20 C. Boroi, Op. cit., p. 236. 
21 L. Pop, Op. cit., p. 222. 
22 M. Nicolae, Op. cit., p. 186. 
23 F. Morozan, Op. cit. 
24 C. Bîrsan, Op. cit., p. 154. 
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Annulment also has pedagogical implications: “The sanction serves not merely to 

punish the irregularity of the act but to reaffirm the importance of consent and discernment as 

foundations of civil capacity.”25 Through this, annulability becomes both a legal sanction and 

an educational instrument, reminding individuals that freedom in private law is inseparable 

from consciousness. 

Ultimately, the annulment of legal acts concluded by persons with limited capacity has 

a restorative and preventive function. “The role of annulment is to re-establish legal 

equilibrium, without paralysing the dynamics of civil life — a manifestation of proportional 

justice between protection and autonomy.”26 

CONCLUSIONS 

The study of the annulability of acts concluded by persons with limited legal capacity 

presents a balance between the protection of the individual and their legal autonomy. Civil law 

is not intended to restrict personal freedom, but to guide it, offering the individual the possibility 

to act responsibly, in proportion to their level of discernment. The Romanian legislator’s choice 

to regulate limited capacity between the ages of fourteen and eighteen reflects a modern vision 

of human development as a gradual process of formation. By distinguishing between absolute 

nullity and annulability, the law avoids rigidity and allows adaptation to the psychological and 

social reality of each individual. The right of annulment plays an essential role in the 

architecture of private law, representing an instrument through which the legal order ensures 

moral and social equilibrium. It is not a moral sanction, but a mechanism for restoring the legal 

order violated by an imperfectly expressed will. “Nullity, regardless of its form, does not 

sanction the will itself, but the discrepancy between will and law.”27 

Recent doctrine emphasises that annulability must be understood as a dynamic 

institution, positioned at the intersection between freedom and protection. “The institution of 

nullity should not be regarded as a form of legal repression, but as a guarantee of balance 

between the stability of civil circulation and the protection of the person lacking full capacity.”28  

Finally, this institution marks the maturity of Romanian civil law: protection 

complements liberty, embodying a balance between responsibility, freedom, and human 

dignity. 

 
25 Ph. Malaurie, L. Aynès, Op. cit., p. 139. 
26 R. Zimmermann, Op. cit., p. 431. 
27 M. Eliescu, The General Theory of Nullities of the Civil Legal Act, (“Teoria generală a nulităților actului juridic 

civil”), Publishing House of the Academy, Bucharest, 1970, p. 57. 
28 I. Dogaru, Civil Law. Persons, (“Drept civil. Persoanele”), C.H. Beck Publishing House, Bucharest, 2012, p. 

265 
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