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INTRODUCTION

Aristotle, an ancient Greek philosopher, believed that the fundamental virtue of a society
is justice, considering that the order in society can only be protected by law, with the aim of
affirming what is right. In a state in which the democratic regime prevails, justice is not only a
theoretical ideal, but also a fundamental ideal that provides legitimacy to the action of the state
and protects the rights and freedoms of the citizen. But how can this justice be defended when
even the public authority, the one that should respect the law, ends up violating it? And further,
who is best able to intervene in defense, the citizen, by his own forces, or a state institution,
such as the Ombudsman.

The legal answer of the rule of law to such questions is the Administrative Litigation,
regulated by Law no. 554/2004!. It offers any person harmed by a public authority in his/her
legitimate rights or interests the possibility to request the annulment of an illegal administrative
act, the compensation of the damage and/or the recognition of the claimed right or legitimate
interest. In parallel, the Constitution of Romania® and Law no. 35/1997 on the organization and
functioning of the Ombudsman institution®, confer on it a special role, namely to resolve
petitions formulated by injured citizens in relation to public administration authorities.

The two forms of action, both individual and institutional, pursue the same goal,
namely the protection of administrative legality and the defense of the fundamental rights of
the person. However, they differ both in the triggering conditions and in the nature of the actors
involved and the legal finality. Hence the need for a comparative analysis, which would bring
to light not only the points of convergence or formal differences, but also the real efficiency of
each mechanism.

The relevance and topicality of the topic derives from the context of a society in

continuous development, where public authorities are not always examples of transparency and

! Published in the Official Gazette No. 1154 of December 7, 2004.
2 Published in the Official Gazette No. 233 of November 21, 1991.
3 Published in the Official Gazette No. 181 of February 27, 2018.
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legality. In addition, the increase in awareness of citizen rights and the ever-widening access to
legal means of defense justify a rigorous analysis of the instruments available to correct
administrative abuses. In this sense, administrative litigation becomes not only a legal
institution, but a barometer of the democratic maturity of the state.

Through this approach, the paper aims to provide a clear, balanced and reasoned picture
of the essential role that both the citizen and the state institutions can play in maintaining
administrative legality and protecting the rule of law. The methodology used consists of
analyzing the relevant legal norms, specialized literature, significant case law, as well as
examining the annual reports of the institution of the Ombudsman, in order to identify trends
and the real impact of the institution's interventions. It also proposes an exclusive analysis of
the actions formulated by citizens and by the institution of the Ombudsman , without including
the approaches of other institutions or aspects related to other types of administrative acts, as
these may constitute the subject of another scientific paper.

After this conceptual and legal introduction to the topic, an essential stage follows for
understanding the mechanism of administrative litigation: the delimitation of the categories of

administrative acts that may be the subject of such an action.

1. TYPOLOGY OF ACTS THAT CAN BE CHALLENGED IN
ADMINISTRATIVE LITIGATION

The legislation in force clearly establishes which administrative acts may become the
subject of an administrative litigation action filed either by citizens or by the institution of the
Ombudsman, but also which are exempt from such a procedure. Therefore, both unilateral
administrative acts and administrative contracts may be the subject of an administrative
litigation action, under the conditions established by law.

Unilateral administrative acts are the most frequent in administrative practice and
represent unilateral manifestations of will by public authorities, through which legal
relationships are created, modified or extinguished. These can be of an individual nature (e.g.
the refusal of a city hall to issue an urban planning certificate, the rejection of an application
for social assistance) or of a normative nature (e.g. decisions of local councils or orders of
ministers). Also, according to art. 2 para. (2) of Law no. 554/2004, the unjustified refusal to
resolve a request regarding a legitimate right or interest, as well as the silence of the
administration, i.e. the failure to resolve the request within the legal term, is assimilated to an

administrative act.
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Being assimilated to administrative acts, administrative contracts can also be challenged
in the administrative court to the extent that one of the parties is a public authority and the
contract concerns the execution of a public service. Although, in practice, disputes regarding
administrative contracts are less common than those regarding unilateral acts, Law 554/2004
allows litigants to challenge both the conclusion and the execution of administrative contracts,
especially when deviations from fundamental principles occur.

However, there are also certain exceptions established by law, regarding the acts that
cannot be challenged in administrative litigation. Among these are, according to art. 5 of Law
no. 554/2004, acts issued by public authorities regarding relations with Parliament, military
command acts (those acts that express the command of the troops in time of war or peace and
not those that emanate from the military authorities*), administrative acts for the modification
or abolition of which another judicial procedure is provided for, by organic law. It can be said
that even the acts issued by the institutions listed in art. 17 paragraph (5) of Law no. 35/1997
on the organization and functioning of the institution of the Ombudsman cannot be challenged
in administrative litigation. This is because citizens cannot file petitions regarding these acts,
and the institution of the Ombudsman does not have the legal competence to notify the courts
in relation to them, given their special constitutional status.

The analysis of the typology of administrative acts that can be subject to judicial review
constitutes an indispensable starting point for any comparative approach regarding the forms of
action in contentious matters. For this reason, the brief presentation of the acts susceptible to
be challenged, as well as the exceptions provided for by law, will clarify the limits and real
possibilities of the two types of procedural interventions, either formulated by citizens or by the
Ombudsman. In order to better understand the efficiency and applicability of each form of
action, a separate analysis of them is required, which will comparatively highlight both the
advantages and limitations of each approach. The analysis of the two actions will be based on
the initial phase, namely, that of notifying the administrative contentious court, since in this
part the differences and similarities can be observed, and the procedure will be the same in the

following stages.

4 M. Preda, Curs de drept administrativ. Partea genenrald (cu sinteze tematice), Casa Editoriald ,,Calistrat Hogas”,
Bucuresti, 1995, p. 265.
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2. ADMINISTRATIVE LITIGATION ACTIONS FILED BY
CITIZENS

The action brought by the citizen in administrative litigation represents a personal action
by which he requests the court to annul an administrative act issued by a public authority,
considering that by that act a right or a legitimate interest has been violated®. According to art.
1 paragraph (1) of Law no. 554/2004 on administrative litigation, any person injured by a public
authority may notify the court. From this legal text it follows that the holder of the action can
be both a natural person, a legal person and a group of people lacking the quality of a legal
person, but with the mention that it benefits from full executive capacity. Therefore, the plaintiff
is the injured person, and the defendant is the public authority issuing the administrative act
considered illegal.

However, before informing the administrative court, it is necessary to go through the
preliminary administrative procedure®. Thus, the injured party must request the issuing public
authority to revoke the administrative act, within the term provided for in art. 7 of the
Administrative Law. In cases of unjustified refusal to resolve a request and failure to respond
to the applicant, the preliminary procedure is not necessary. According to the specialized
doctrine’, the preliminary procedure fulfills a double function: on the one hand, it allows the
public authority to correct any administrative errors, and on the other hand, it offers the injured
party an effective way to exercise the claimed right. Therefore, if the injured party is not
satisfied with the response received or if the authority does not respond within the legal term,
he or she may address the administrative court.

The application for a summons to court, requesting the annulment of an administrative
act, must comply with the requirements set out in art. 194 of the Code of Civil Procedure®.
Letters a), b) and f) apply accordingly, but the content of the application will be supplemented
with other elements specific to administrative litigation. Typically, the subject of the application
is the annulment of the administrative act issued by a public authority, an act considered by the

applicant to infringe a legitimate right or interest. However, the applicant may also formulate

> L.Iovanovici, D.Ungureanu, O. Spineanu-Matei (coord.), Cartea de cereri si actiuni. Modele. Comentarii.
Explicatii, (“Book of Applications and Actions. Models. Comments. Explanations”), 5th Edition, C.H. Beck
Publishing House, Bucharest, 2022, p. 860.

® See more details about the preliminary administrative procedure: N.A. Ceslea, Procedura administrativia
prealabila sesizarii instantei de contencios administrativ, (“The Administrative Procedure Prior to Referring the
Case to the Administrative Court”), Hamangiu Publishing House, Bucharest, 2023

7 C. Manda, Drept administrativ. Tratat elementar, (“Administrative Law. Elementary Treatise”), 5th Edition,
revised and enlarged, Universul Juridic Publishing House, Bucharest, 2008, p. 539.

8 Published in the Official Gazette No. 247 of April 10, 2015.
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accessory or main claims, such as the suspension of the execution of the administrative act, as
well as the award of compensation for material and moral damages suffered.

The factual grounds that substantiate the request are, in general, the following:
completion of the prior administrative procedure; active procedural capacity of the plaintiff, as
an injured person; capacity of the defendant as a public authority; mention of the violated right
or legitimate interest; the nature of the contested act as an administrative act; existence of the
prejudice caused by its issuance. In the event that suspension of the execution of the act is also
requested, additional motivation for this claim is necessary.

The legal basis for such an action is art. 1 of Law no. 554/2004 on administrative
litigation. As regards the means of evidence, the plaintiff may attach: relevant documents, in
accordance with the provisions of art. 12 of the Law on administrative litigation, may request
the interrogation of the defendant, the hearing of witnesses (if applicable), as well as the
performance of a specialized technical expertise.

In order to be analyzed on the merits, the application must also meet the fiscal
requirements, namely the payment of the judicial stamp duty. In art. 197 of the Code of Civil
Procedure, the legislator notes that: "if the application is subject to stamping, proof of payment
of the due fees shall be attached to the application”, and in conjunction with art. 16 of OUG no.
80/2013 on judicial stamp duties’, "applications filed by those aggrieved in their rights through
an administrative act [...] shall be taxed [...]".

According to the provisions of art. 199 par. (1) of the Code of Civil Procedure, the
application for summons to court is considered validly filed regardless of whether it is
transmitted directly by the plaintiff, through a representative, or by means of distance
communication, such as postal services, courier, fax, e-mail (in scanned format) or in the form
of an electronic document. Once it reaches the court, the application is officially registered,
being assigned a certain date by applying the entry stamp. Therefore, the plaintiff has the option
of representing himself, being assisted by a lawyer of his choice or, if he meets the legal
conditions, benefiting from free legal assistance.

In a recent case heard by the Baciu Tribunal'®, an individual challenged the
revocation of a provision issued by the Bucharest Municipal Employment Agency, which
required him to refund amounts already paid as salaries to an insolvent employer. Initially, the
authority issued an administrative act establishing and paying the salary claims, and this

payment had real legal effects for the beneficiary. Subsequently, the same institution tried to

° Published in the Official Gazette No. 392 of June 29, 2013.
Judgment No. 127/2020 of March 16, 2020, delivered by the Bacau Tribunal.
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cancel that payment and recover the respective amounts, based on different interpretations of
the legislation. The individual filed a request in court to cancel the administrative act, but the
court decided that once the administrative act had produced legal effects and entered the civil
circuit, it could no longer be revoked unilaterally. Thus, the request to recover the amounts was
rejected, reinforcing the idea that administrative acts that generated legitimate effects cannot be
abolished by simple internal decisions of the authority, thus protecting the legitimate rights of
individuals.

After presenting the way in which citizens can file administrative litigation actions to
protect their legitimate rights and interests, it is important to also analyze the actions filed by

the Ombudsman institution.

3. ADMINISTRATIVE LITIGATION ACTIONS FILED BY THE
OMBUDSMAN INSTITUTION

The role of the Ombudsman in defending administrative legality and fundamental rights
is not limited to the activity of resolving disputes. According to the provisions of Law no.
35/1997 and Law no. 554/2004, this institution also has the power to file administrative
litigation actions, either in its own name, when a public interest is at stake, or on behalf of the
injured person, as a result of a complaint received and analyzed (in this case, the institution
cannot file a complaint ex officio).

However, before the Ombudsman can file an administrative action, citizens who
consider themselves aggrieved by a public authority!! must address the institution by means of
a petition, in accordance with the provisions of art. 16 and 17 of Law no. 35/1997. The
Ombudsman, in its capacity as an autonomous and independent public authority, is perceived
by many people as a viable alternative, unaffiliated with other structures of the administration,
for the redress of administrative abuses or injustices.

One of the essential conditions for the admissibility of a petition is that the petitioner
has previously exhausted direct administrative remedies, attempting to obtain a favourable
solution from the authority concerned. This condition is, to a certain extent, equivalent to the
prior administrative procedure provided for by Law no. 554/2004 in the case of direct actions

filed by citizens in administrative litigation.

"' M. Ureche, Autoritdtile publice in dreptul statelor europene, (“Public Authorities in the Law of European
States”’), Altip Publishing House, Alba Iulia, 2011, p. 65.
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In the event that the Ombudsman considers that the petition is well-founded, he has a
series of investigative tools at his disposal: he can launch his own investigations, he can request
information or statements from both the management of the public authority involved and the
officials involved in issuing the contested act. If the investigation shows that the administrative
act is illegal or abusive, the Ombudsman can request the issuing authority to revoke or modify
it, as well as to repair any damage caused (in which case we could consider that the necessary
preliminary procedure in the case of the action filed by the citizen is fulfilled), all of this without
initially resorting to the court.

As previously mentioned, the Ombudsman has the possibility to refer a case to the
administrative court when he finds that a person's rights have been violated by a public
authority. However, in this process, the Ombudsman does not acquire the procedural capacity
of a plaintiff, but acts on behalf of the injured person. According to art. 1 par. (3) of Law no.
554/2004, the action is filed from the domicile of the petitioner, and the latter is considered the
plaintiff in question, and in order for the process to continue, it is necessary for the person
concerned to formally take ownership of the action filed by the Ombudsman at the first
hearing. In the absence of this express confirmation, the court is obliged to annul the request
as having been filed without fulfilling the legal conditions.

However, in practice, a problem has been noted regarding the summoning of the
Ombudsman institution in administrative litigation processes. As also highlighted in the
specialized literature'?, during the drafting phase of Law no. 554/2004, the legislative draft
expressly provided that the Ombudsman would not be summoned in cases in which it notifies
the court on behalf of the petitioner. However, this provision was eliminated from the final form
of the law, which leads to the conclusion that, according to the regulations in force, the
summoning of the Ombudsman is mandatory. This interpretation is justified by the fact that,
although it does not acquire the status of a party in the classical sense, the Ombudsman is the
author of the notification and has an active role in initiating the procedure. It summoning in the
process guarantees transparency and respect for the right to defense, but also the possibility for
the institution to provide additional explanations regarding the action taken.

Unlike the action brought by the citizen directly, in the case of the referral of the
administrative dispute to the court by the Ombudsman, the preliminary administrative
procedure is no longer necessary. This is justified by the fact that, in the stage prior to the

referral to the court, the Ombudsman institution has already had an institutional dialogue with

12'A. Torgovan, Tratat de drept administrativ, (“Treatise on Administrative Law”), Volume II, 4th Edition, All
Beck Publishing House, Bucharest, 2005, p. 646.
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the public authority in question, officially requesting the revocation or modification of the
administrative act and the reparation of the damage caused, when its illegality was established.
Therefore, intervention in court takes place only in situations where the authority refuses to
follow the recommendations made, which makes a new preliminary administrative procedure
unnecessary.

As regards the structure and content of the application for summons, these largely
follow the rules applicable to individual actions. The application will contain all the elements
provided for in art. 194 of the Code of Civil Procedure, supplemented by the aspects specific to
administrative litigation: indication of the administrative act considered illegal, description of
the factual and legal situation, justification of the violation of the right or legitimate interest of
the petitioner, as well as the request for the annulment of the act, the suspension of its execution
and, if applicable, the award of compensation.

Also, the means of evidence may be identical to those used in an action initiated by the
citizen: documents, administrative documents, correspondence with the public authority, any
statements or findings resulting from investigations carried out by the Ombudsman institution.
This evidence strengthens the position of the petitioner, even if formally the action was
introduced by a public authority on his behalf.

As regards fiscal requirements, the actions filed in administrative litigation by the
Ombudsman enjoy a distinct legal regime from those filed directly by the injured parties.
According to art. 30 para. (1) of OUG. no. 80/2013 on judicial stamp duty, these actions are
exempt from paying the judicial stamp duty. In contrast to this favorable regime, the person
who files the action in court alone is required to pay the corresponding fee, according to the
general regulations. However, a controversial issue has been raised in the doctrine'®: if the
injured party assumes the action, the question arises whether he also assumes the related fiscal
obligations, given that the Ombudsman does not act in his own name, but in the interest of the
injured party. This situation has generated debates regarding the legal nature of the exemption
from paying the fee and whether or not it should also extend to the plaintiff, if the action is
continued exclusively by him.

It is important to emphasize that, although the Ombudsman has the power to file an
administrative action on behalf of the injured party, he does not have the capacity of a

procedural representative of the injured party. The role of the institution is limited to notifying

13 1. Rincu, Procedura contenciosului administrativ. Aspecte teoretice si repere jurisprudentiale, (“The Procedure
of Administrative Litigation. Theoretical Aspects and Jurisprudential Benchmarks”), Hamangiu Publishing
House, 2012, p. 92.
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the court, based on its own finding regarding the illegality of an administrative act, but the
defense of the case before the court is exclusively the responsibility of the person concerned.
Therefore, the Ombudsman does not substitute for a party to the proceedings and does not fulfill
the role of a representative or a lawyer, but acts as a guarantor of compliance with administrative
legality and the protection of fundamental rights. Therefore, similar to the action filed by the
injured citizen, he has the option of representing himself, being assisted by a lawyer of his
choice or, if he meets the legal conditions, benefiting from free legal assistance.

Following the analysis of the activity reports published by the Ombudsman institution
for the period 2019-2024'4, it is observed a punctual but constant involvement of the institution
in the matter of administrative litigation. The number of actions filed in court varies from one
year to another, reflecting both the complexity of the cases analyzed and the exceptional nature
of the institution's intervention. Thus, in 2019, 6 actions were filed, in 2020 and 2022, 2 actions
each, in 2021 — 4 actions, in 2023 — 5 actions, and in 2024 a significantly higher number is
recorded, namely 17 actions. This evolution may indicate an increase in the degree of
receptivity of the institution to citizens' petitions or, at the same time, an aggravation of cases
of administrative abuse that require judicial intervention.

A relevant example of the efficiency of the actions formulated in administrative
litigation by the Ombudsman is the case having as its object the annulment of a provision issued
by the Mayor of Costesti commune, which approved the payment of the monthly allowance
intended for persons with severe disabilities. The action filed requested, in addition to the
annulment of the contested administrative act, the obligation of the administrative-territorial
unit to pay the allowance provided for by art. 37 paragraph (3), in conjunction with art. 43
paragraph (1) of Law no. 448/2006 on the protection and promotion of the rights of persons
with disabilities'®, republished, with subsequent amendments and completions. The request also
included the updating of the amounts with the inflation index, as well as the payment of the
related legal interest from the due date of each monthly installment until the effective payment
date.

The court admitted the action in its entirety, the decision being final. By the decision,
the administrative provision was annulled, as well as the local authority was ordered to pay the
outstanding monetary rights, updated and increased by the legal interest. This judicial solution
confirms the active and efficient role of the Ombudsman in protecting the rights of vulnerable

persons and in correcting administrative abuses committed by local authorities.

4Available at: https://avp.ro/index.php/activitatea-avp/rapoarte-anuale/ , accessed on July 29, 2025.
15 Published in the Official Gazette No. 1006 of December 18, 2006.
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4. COMPARATIVE ANALYSIS OF ACTIONS FILED BY CITIZENS
AND THE OMBUDSMAN

Following the separate presentation of the two forms of administrative litigation,
individual and institutional, a comparative analysis is required to systematically highlight the
differences and similarities between them. Although both pursue a common goal, namely the
defense of the legitimate rights and interests of individuals before public authorities, the ways
in which these objectives are achieved differ substantially from a procedural, legal and practical
point of view. In the following, a comparative presentation of the main characteristics of the
two types of actions is proposed, with the aim of facilitating the understanding not only of the
legal mechanisms, but also of the concrete implications that each form of action entails for the

injured parties.

CRITERION ACTION FILED BY A | ACTION FILED BY THE
CITIZEN OMBUDSMAN
Initiative of the action Formulated directly by the | Initiated following a petition,
injured citizen and the institution decides
whether to act

Structure and content of the | Both must comply with the requirements set out in Article

statement of claim 194 of the Code of Civil Procedure with the related
differences.
Procedural quality The citizen is the plaintiff, | The petitioner becomes the

the authority is the defendant | plaintiff, the Ombudsman

only notifies the court

Preliminary procedure It is necessary to go through | Not necessary, the institution
the preliminary | has already taken
administrative procedure by | administrative steps

the injured party

Court fee The payment of the stamp | Exempt from paying the
duty is mandatory stamp duty (according to art.
30 of O.U.G. no. 80/2013)
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Representation in court

Can be represented or can

represent himself

The Ombudsman does not
represent the petitioner in the

trial

Assumption of the action

It is not necessary to assume
the action as in the case of the
action  filed by the

Ombudsman

The petitioner must formally
assume the action at the first

term

Frequency in practice

Frequently used; the main

means of contestation

Rarely used (in the period
2019-2024 the Ombudsman
filed a total of 36 actions)

The comparative analysis shows that, although both citizens and the Ombudsman can

file administrative litigation actions, the ways in which these actions are initiated and carried

out differ significantly. Each has its own usefulness, depending on the specific context, the

resources of the affected person and the seriousness of the administrative act. In a functioning

state of law, it is important that both avenues are accessible and efficient, so that the citizen is

not left without means of defense before the public authorities.

5. ADVANTAGES AND DISADVANTAGES OF ADMINISTRATIVE
LITIGATION ACTIONS FILED BY CITIZENS AND THE

OMBUDSMAN

Each of the two ways of formulating actions in administrative litigation involves

advantages and limitations that influence the accessibility, efficiency and practical impact of

the judicial process. A comparative analysis of these aspects is provided below, for a more

nuanced understanding of the two options available to citizens.

5.1. Advantages and disadvantages of the action filed by the citizen

This type of action has a number of advantages, including:

- The direct initiative of the injured party allows greater control over the process and the

choice of the right moment to start the action;

- It 1s the most frequently used form in practice, which means that there is extensive

experience and a well-known procedure, with a rich case law;
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- The preliminary procedure constitutes a useful filter for the amicable resolution of the

conflict, avoiding overloading the courts.
Among the main disadvantages in this category of actions, there are:

- Payment of the judicial stamp duty is mandatory, which can be a financial obstacle for
some citizens;

- Completing the preliminary administrative procedure can delay the initiation of the
action in court, prolonging the resolution of the problem;

- The lack of an institution to support the case can reduce the chances of success,

especially in complex or collective cases.

5.2. Advantages and disadvantages of the action filed by the Ombudsman

And in this situation, in which the Ombudsman files an action in administrative

litigation, there are advantages, for example:

- Exemption from paying the court fee makes this path more accessible for vulnerable
persons;

- The prior administrative procedure is not necessary, because the institution already
carries out the necessary steps, which can speed up the process;

- The intervention of the institution gives legitimacy and increased legal force to the
promoted causes.

There are also disadvantages, including:

- The internal notification procedure and the decision to file a lawsuit can take a long
time, which delays the initiation of the court process;

- The low number of lawsuits filed in practice makes this method less accessible;

- The Ombudsman does not represent the plaintiff in court, so the injured person must
find his or her own representation;

- The plaintiff must formally assume the lawsuit at the first hearing, which can complicate

the procedure.
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CONCLUSIONS

Administrative litigation is, without a doubt, one of the most important legal instruments

through which citizens can challenge the decisions of public authorities when they feel
wronged. The existence of two forms of action, the individual one, formulated by the citizen,
and the institutional one, initiated by the Ombudsman, shows that our legal system tries to offer
as varied solutions as possible to protect rights.
The comparative analysis clearly shows that, although the goal is the same, the procedures are
quite different. The action formulated by the citizen is more common and offers the freedom to
control the entire process, but comes with responsibilities, including financial ones. In contrast,
the intervention of the Ombudsman is rarer, but can be a real chance for those people who do
not have sufficient resources or legal knowledge, provided that the institution considers the case
serious enough.

Ultimately, the two forms of action should not be seen as opposites, but rather as
complementary. It is important that people know that these options are available to them and
that they are not alone in the face of administrative abuses. At the same time, it is equally
important that public institutions are actively involved in respecting the law and supporting
those affected. In this way, administrative litigation becomes more than a legal procedure, it

becomes a real guarantee of the functioning of democracy.
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