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INTRODUCTION

Religious freedom is a highly controversial and debated subject that has led to a high
number of conflicts throughout history. In the European Comparative Constitutional Law
context, it was best explained by the European Convention on Human Rights!, in Article 9
“freedom of thought, conscience and religion.”? Therefore, contemporary challenges arise from
the plurality of legal and political systems, shaped by diverse historical, cultural, and societal
contexts.

Moreover, the definition of religious freedom is not universally agreed upon, but rather it
is the result of a consensus among states that have chosen to uphold the principle of religion.
The Convention, however, offers little guidance on the rationale behind this decision or a

detailed explanation of what the freedom entails in practice.’

1. MODELS OF MANAGING THE RELATIONSHIP BETWEEN
RELIGION AND THE STATE

One of the biggest issues featuring religious freedom in the field of Comparative
Constitutional Law is highlighted in the often-problematic relationship between state and
religion. Each state approaches this relationship differently, seen from examples of strict
separation (e.g., the French concept of ‘laicité’), to the official recognition of religion, or even
cases of establishment of theocratic systems. In the following sections, I will explain and then

compare the three examples I have mentioned.

! Council of Europe, European Convention on Human Rights (Strasbourg: Council of Europe).

2 This provision reflects a fundamental commitment to protecting individuals’ rights to change their religion,
manifest their beliefs, and practice their religion freely, whether in private or in public, alone or in community with
others. The Convention also acknowledges that this freedom is not absolute, allowing for limitations if they are
deemed necessary in a democratic society for reasons such as public safety, the protection of public order, or the
rights of others.

3 C. Evans, Freedom of religion under the European Convention on Human Rights, Oxford University Press, 2001,
p.53.
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1.1. Secularism

‘Laicité’, often translated as secularism, highlights the stance taken by civil authorities
regarding religious practices. This model does not inherently reflect the type of government,
nor its liberal values, but is instead shaped by the specific context in which it is applied*. France
takes “frontal stage” when it comes to ‘laicité’, mostly because it emerged from the French
Revolution’s efforts to dismantle the long-standing alliance between the Catholic Church and
the monarchy.

In addition, according to the Conseil d Etat, which is the highest administrative court in
France, laicité is represented by two key legal principles established in the 1905 law. The first
one guarantees freedom of conscience and the freedom to practice religion, provided it does not
disrupt public order, while he second one affirms the principle of the separation of Church and
state.’

This French model of secularism thus falls into the category of assertive secularism, in
contrast to the passive secularism found in the United States. For a better understanding,
assertive secularism means to exclude religion from the public sphere, while putting an
emphasis on the state's neutrality in all matters of faith®.

The case of Leyla Sahin v. Turkey” provides a clear example for understanding how
assertive secularism works in practice, particularly in states such as Turkey, where the principle
represents a cornerstone of its constitutional identity. This case starts when the European Court
of Human Rights (ECtHR) upheld a Turkish regulation banning Islamic headscarves in
universities. The court argued that secularism was fundamental for ensuring equality and
neutrality in public institutions. While Leyla Sahin argued that the ban violated her rights under
Article 9 of the ECHR, the Court ruled that the restriction was valid and “necessary in a
democratic society”. This judgment thus mirrors the French concept of laicité, which seeks to
exclude religious symbols from public spaces to preserve state neutrality. However, it is
important to state that Turkey’s strict secularism operates in a unique socio-political context,
where religion historically played a significant political role. This ruling also manages to reflect
the state’s broader goal to prevent religious dominance in public life. It transforms the concept

of secularism into a protective “veil” for democracy and individual freedoms.

4 N. Urbinati, The Context of Secularism: A Critical Appraisal of the Post-Secular Argument, Constitutional
Secularism in an Age of Religious Revival 20141, p. 14.

5 A. Barras, Secularism in France, Oxford Handbooks 2017, p. 143.

¢ Ibid., p. 144.

7 Leyla Sahin v. Turkey, no. 44774/98, ECtHR (Grand Chamber Judgment), 10 November 2005, paras. 66-68.
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1.2. Theocratic states

A theocratic state functions as a system in which religious principles are deeply embedded
within legal and political structures. Ran Hirschl provides us with a competent definition of
theocracy, which is a model where theocratic governance merges religious authority with
political rule, albeit in varying degrees. Unlike pure theocracies, where religious leaders hold
direct political power, constitutional theocracies incorporate modern constitutional structures
while allowing religion to play a significant, and often dominant, role in the public sphere®.

Iran serves as an important example of a constitutional theocracy. Its constitution
establishes Islam as the foundation of the state, furthermore, requiring that all state laws are in
conformity with Islamic principles. This dual commitment to Shari’a (i.e., Islamic Law)
illustrates that constitutionalism is a model where religious doctrine is put first, being able to
shape legislative and judicial processes. Here, Ran Hirschl also mentions that Iran exemplifies
the "dual commitment" trend seen in many predominantly Muslim countries, where Shari’a
principles coexist, often uneasily, with human rights and popular sovereignty”.

I believe that it is clear that theocratic governance poses significant challenges to
universal human rights principles. If states place a religious doctrine at the core of their
governance, such systems tend to prioritize the collective religious identity, instead of
individual freedoms. However, the establishment of such theocracies also illustrates an effort
to integrate religious principles within the boundaries of constitutionalism.

In this sense, constitutional theocracies can be seen as a pragmatic compromise in states
where religion plays a central role in national identity. Nevertheless, this approach often fails
to adequately protect the important minority rights and individual freedoms, where the overlap

of religious and political authority can lead to systemic inequities.
1.3. State-supported religious institutions

This model shows the importance of religious organizations that often receive state
funding, recognition, or preferential treatment. The support offered by the state can include tax
exemptions, direct government funding, the legal right to operate educational and social
services, etc. Moreover, these state-backed systems often foster a dominant religious culture,
which raises questions about equality and the rights of minority religions. For instance, in

countries like Denmark and England, the state Church (i.e., the Danish Church and Church of

8 R. Hirschl, Constitutional Theocracy, Cambridge, MA: Harvard University Press, 2010, p. 2-3.
9 Ibid. p. 35-36.
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England) has, over the years, enjoyed a privileged status , with the implementation of state
funding and legal recognition that, as a result, influences public policies, as well as education.
Denmark manages to maintain a strong relationship between the state and religion, where
the ‘Folkekirke’ (i.e. the Evangelical Lutheran Church) enjoys constitutional privileges, such
as financial support through taxes from all citizens, regardless of their religious affiliation'’.
While the Supreme Court upheld this arrangement in 2007, ruling it does not violate
religious freedom, it does, however, raise questions about the marginalization of non-Christian
groups.!! Despite the Folkekirke’s liberal stance on issues like same-sex marriage, state
intervention in Church affairs continues, as seen in the 2017 Supreme Court ruling that affirmed

the legality of priests marrying same-sex couples'?.
1.4. Contrast between the three modes

The three models that I have chosen manage to reveal sharp differences in how states
manage the relationship between state and religion, particularly in how they address neutrality,
inclusivity, and identity.

First of all, a key difference between the three of them rests in the concept of state
neutrality. As such, secularism, especially in its assertive form that I have analyzed, enforces
strict neutrality by keeping religion outside public life. This idea contrasts sharply with
theocracy, where this neutrality is not present, and where religious doctrine actively shapes the
governance and, as a result, the public life. The last category tends to occupy a middle ground
that recognizes a dominant religion while also formally protecting other religious beliefs.

Secondly, another divergence seen between them is the treatment of individual versus
collective identity. Secularism is focused on protecting individuals from religious influence,
and by such it sometimes manages to restrict public expressions of faith to ensure a de facto
equality. In contrast, theocratic states prioritize collective religious identity above individual
freedoms, embedding religious principles as the foundation of governance. As a middle ground,
state-supported models try to balance these competing interests, but unfortunately, they often
reinforce historical inequalities by privileging dominant faiths while relegating minority

religions to a secondary status.

0E. M. Lassen Limitations to Freedom of Religion or Belief in Denmark, Religion & Human Rights, 2020, p. 137.
11bid., p. 137.
12 Ibid., p. 138.
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2. DIFFICULTIES THAT ARISE WHEN DEFINING RELIGIOUS
FREEDOM

As mentioned in the first part, the most important document that highlights the field of
religious freedom is the European Convention on Human Rights (ECHR). Furthermore, one
major problem when defining religious freedom lies in the lack of agreement on what
constitutes “religion” or “belief”. No international human rights treaty, not even the ECHR,
manages to provide a clear and concise definition of these terms. It seems that the drafters of
such treaties avoided defining religion by using vague and diplomatic language because they
tried to accommodate diverse perspectives. As a result, this ambiguity has also led to ongoing
debates, such as whether atheism or agnosticism qualifies as a “belief” under article 9, leaving
courts and commissions to deal with these questions without clear guidance.'?

On the other hand, trying to find a balance between inclusivity and precision poses
another significant problem. As such, a broad definition is at risk of including philosophical,
political, or ethical ideologies that do not align with the traditional notions of religion, while a
narrow approach may also exclude unconventional or emerging belief systems. As Klissenbauer
points out, conceptual challenges also arise when religion is reduced to a collective identity,
likened to ethnicity, which can render essential aspects like conversion impossible — religious
freedom can thus be misinterpreted or misused to oppose other rights such as freedom of
opinion or speech.'*

In addition, constitutional frameworks across the globe exhibit significant variations
when defining religious freedom. While the U.S. Constitution’s First Amendment emphasizes
minimal state interference, other states, such as Azerbaijan and Bulgaria, condition religious
practice on public morality and security'>. These different standards reflect a broader tension
between universal human rights principles and localized interpretations.

Lastly, the absence of a universally accepted definition of "religion" further underscores
this challenge. As Jeremy Gunn observes, "most international human rights instruments
guarantee rights related to freedom of religion or belief, yet none attempt to define the term

'religion’".!® This absence reflects the vast and diverse religious views and practices

3C. Evans, Freedom of religion under the European Convention on Human Rights, Oxford University Press,
2001, p. 51.

14C. Klissenbauer, Equal Liberty — Questioning the Right to Freedom of Religion?, Interdisciplinary Journal for
Religion and Transformation in Contemporary Society, 2021, p. 284.

I3 F. Cross, The Constitutional Protection of Religious Freedom, Cambridge University Press, 2015, p. 155.

16 T, Jeremy Gunn, The Complexity of Religion and the Definition of 'Religion’ in International Law, Harvard
Human Rights Journal 16, 2003, p. 193.
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everywhere. Legal systems must then balance respecting religious plurality while applying
consistent standards, a task that is challenged by culturally distinctive interpretations. At the
same time, he also points out that legal definitions of religion in law often include "underlying
metaphysical assumptions" or reflect societal biases toward familiar religious traditions, leading

to inconsistent legal interpretations.'’

3. MARGIN OF APPRECIATION

The margin of appreciation doctrine applied by the ECtHR acts as a legal tool in balancing
the protection of individual human rights with the underlying principle of state sovereignty,
evident in particular in cases related to article 9 ECHR. As mentioned before, this article
acknowledges the legal, cultural, and societal diversity across the member states of the Council
of Europe, granting them discretion in implementing the ECHR standards within their own
domestic legal systems. However, because it has an inconsistent application, it generates
significant criticism for creating uncertainty and compromising the uniform protection of
human rights.

While this flexibility allows the Court to take into consideration national contexts, it can
also “open the door” to discriminatory practices disguised as cultural sensitivity. For example,
the Court’s acceptance of veil bans in S.4.S. v. France underscores how public safety and ‘living
together’ rationales can justify restrictive laws targeting religious minorities'®.

Moreover, the Court’s case-by-case approach often results in unpredictable rulings, as its
standards can change, depending on the specific circumstances of each and every case. The lack
of clearly defined legal criteria in the margin of appreciation doctrine also contributes to this
uncertainty, where "the problem is that the case law construction of this margin, i.e., its
demarcation or definition, is somewhat fragile, it resorts to various criteria, and it is often overly
dependent on context: on the specific circumstances of the case or of the community
involved.""

This doctrine was developed in order to address the challenges of Europe’s diverse legal
systems, rooted as such in international principles like subsidiarity. This principle recognizes
that national authorities are often better equipped to interpret and apply human rights standards

in ways that align with their own cultural and legal contexts. Thus, it operates through "second-

17 Ibid, p. 194.

18 S Mancini, European Law and the Veil: Muslim Women from Victims to Emblems of the Enemy, 2019, p. 5.

19 J.Gutiérrez-Fons, The Margin of Appreciation in the Case Law of the Court of Justice: Proportionality and
Levels of Fundamental Rights Protection, 2021, p. 273.
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order reasoning," in which the ECtHR evaluates the decision-making processes of national
authorities rather than directly assessing the outcomes of those decisions.

Apart from the margin of appreciation's inherent flexibility, the ECtHR's uneven
application of the concept has drawn additional criticism over the years. In cases such as Leyla
Sahin v. Turkey?' and Eweida v. UK*?, The Court applied the doctrine differently, revealing
thus a lack of fixed standards. Howard Yourow attributes this variability to the doctrine’s
origins in administrative law, where broad discretionary powers are typically afforded to
states?>. This flexibility allows the Court to respect national contexts, and at the same time, it
also creates opportunities for states to justify rights violations under the pretext of cultural or
moral values.

The Court’s increasing focus on procedural fairness in its evaluation of cases has also
drawn attention. By putting the focus on whether national decision-making processes are fair
and transparent, the Court often manages to overlook whether the outcomes of these processes
substantively violate religious freedoms. As a result, the ECtHR’s procedural review approach
often tends to prioritize the legitimacy of national decisions rather than assessing whether they
actually protect the rights at stake, particularly in religious freedom cases**. While this
procedural focus reinforces judicial restraint, it risks weakening the Court’s role as the “ultimate

guardian” of individual rights against state-imposed restrictions.
CONCLUSION

The fact that religious freedom poses such a complexity in the field of Comparative Constitutional
Law reflects an ongoing struggle between legal principles, cultural values, and state sovereignty. The
different legal models analyzed manage to illustrate how different and complex legal systems attempt
to create a balance between religious liberty and societal interests, which often lead to mixed results.
The ECtHR’s application of the margin of appreciation underscores this challenge, allowing states
flexibility, while also risking inconsistent protection of human rights.

Moreover, no country fully guarantees unrestricted religious freedom, as ideological or political

constraints inevitably come into play — so, this limitation aligns with Twining’s observation that

20 A. Legg, Concluding Remarks, The Margin of Appreciation in International Human Rights Law, 2012, p. 219.
2l Leyla Sahin v. Turkey, no. 44774/98, ECtHR (Grand Chamber Judgment), 10 November 2005, paras. 66-68.

22 Eweida and Others v. the United Kingdom, nos. 48420/10, 59842/10, 51671/10, 36516/10, ECtHR (Chamber
Judgment), 15 January 2013, paras. 8§9-91.

2 H. Yourow, The margin of appreciation doctrine in the dynamics of European human rights jurisprudence,
1996, p. 14.

24 J. Gutiérrez-Fons, The Margin of Appreciation in the Case Law of the Court of Justice: Proportionality and
Levels of Fundamental Rights Protection, 2021, p. 267.
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religious freedom everywhere is “treading water at best, retreating at worst”.>> While
international organizations, such as the ECHR, attempt to standardize protections, they
frequently fall short because of selective enforcement and differing national interpretations.
Strengthening international legal standards and promoting consistent, transparent jurisprudence
are thus essential steps towards harmonizing religious freedom with competing rights in today’s

diverse world.

I F. Cross, The Constitutional Protection of Religious Freedom, Cambridge University Press, 2015, p. 34.
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