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INTRODUCTION

Semi-presidential systems, by their constitutional architecture, generate inherent
institutional tensions. The dual executive structure, comprising a directly elected president and
a prime minister accountable to parliament, creates overlapping zones of authority where the
boundaries of constitutional competence remain perpetually contested. This structural
ambiguity, while potentially enabling flexible governance adapted to varying political
circumstances, simultaneously produces recurring conflicts requiring authoritative resolution.
Constitutional courts within these systems assume a function that transcends mere legal
interpretation: they become the final arbiters, determining how power is distributed, exercised,
and constrained among competing institutional actors.

This essay examines how constitutional courts in three European semi-presidential
systems — France, Romania, and Poland — have addressed institutional conflicts among the
president, government, and parliament. The central analytical question concerns the conditions
under which their adjudication effectively maintains democratic equilibrium. Through
systematic comparison of constitutional jurisprudence and institutional outcomes, this study
seeks to identify the determinants of successful constitutional arbitration in dual executive
systems.

The comparative framework employed here is deliberately structured to illuminate
divergent trajectories. France represents the paradigmatic case: a mature semi-presidential
system where constitutional jurisprudence has evolved over six decades, developing
sophisticated doctrines for managing institutional tensions. Romania exemplifies post-
authoritarian democratic consolidation, where constitutional courts navigate the delicate
balance of establishing institutional boundaries and confronting recurring political crises.
Poland provides a cautionary case study in democratic backsliding, demonstrating how
constitutional courts may be systematically captured and transformed from guardians into

instruments of authoritarian power concentration.
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1. THE CONSTITUTIONAL LOGIC OF SEMI-PRESIDENTIALISM
AND JUDICIAL ARBITRATION

1.1.Semi-Presidentialism as Structural Compromise

The semi-presidential governmental form emerged as an institutional solution to
perceived deficiencies in pure parliamentary and presidential systems. Maurice Duverger's
foundational 1980 typology identified three cumulative criteria: the popular election of the head
of state, significant constitutional powers vested in the presidency, and governmental
responsibility to the legislature'.

Yet this constitutional compromise generates inherent tensions because it creates two
centers of executive legitimacy operating within a single institutional framework. The president
claims authority derived from direct popular mandate; the government derives legitimacy from
parliamentary confidence. When these two sources of democratic legitimacy align, with the
president's party controlling parliament, the system may function quasi-presidentially,
characterized by concentrated executive power. When they diverge, during periods of
"cohabitation", the system tilts toward parliamentary predominance with enhanced prime
ministerial authority and constrained presidential influence.

This institutional fluidity, while potentially adaptive, creates zones of constitutional
ambiguity requiring authoritative interpretation. Constitutional texts provide frameworks but
rarely offer definitive answers to these questions as they arise in concrete political contexts.
Constitutional courts thus become the institutions that translate abstract constitutional

provisions into specific allocations of institutional authority.

1.2.  The Normative Function of Constitutional Adjudication

Constitutional courts exercise what Hans Kelsen termed "negative legislation", the
authority to invalidate legal acts incompatible with constitutional norms?. But in semi-
presidential systems, their function extends beyond simple constitutional review to encompass
what might be called "positive constitutional construction": the authoritative determination of
institutional boundaries and competencies through binding interpretation that creates new

constitutional understandings.

! Duverger, Maurice, 4 New Political System Model: Semi-Presidential Government, European Journal of Political
Research, Vol. 8, No. 2, Wiley-Blackwell Publishing, Oxford, 1980, p. 166.

2 Kelsen, Hans, Pure Theory of Law, trans. Max Knight, 2nd edition, University of California Press, Berkeley,
1967, pp. 267-270.
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This adjudicatory function operates through several mechanisms. First, constitutional
courts delimit competencies by determining which constitutional organ possesses authority
over specific governmental functions. Second, they establish procedural requirements
governing how institutions must exercise their competencies. Third, they articulate principles,
such as institutional loyalty, proportionality, and good faith cooperation, that constrain
institutional behavior even when textual provisions remain ambiguous. Fourth, they protect
fundamental rights as limitations on all governmental authority, thereby establishing boundaries
that no institutional actor may transgress.

The binding character of constitutional decisions transforms judicial interpretation into
a form of constitutional law in its own right. When a constitutional court authoritatively
determines that presidential authority over ministerial dismissals is purely formal rather than
substantive, or that governmental emergency powers must be proportionate and temporally
limited, these interpretations acquire normative force equivalent to constitutional text.
Constitutional courts thus engage in what Bruce Ackerman describes as "constitutional
moments", episodes where fundamental constitutional understandings are established or
transformed through authoritative interpretation rather than formal amendment®.

However, this immense authority generates what Alexander Bickel famously termed the
"counter-majoritarian difficulty": unelected judges wielding effective veto power over actions
by democratically accountable institutions®. In semi-presidential systems, this difficulty is
compounded because courts must often choose between competing claims to democratic
legitimacy, the directly elected president's popular mandate versus the parliamentary majority's
representative authority. Constitutional adjudication in such contexts unavoidably possesses

political consequences, even when courts employ ostensibly neutral legal reasoning.

2. FRANCE

2.1. From Executive Instrument to Constitutional Guardian

The French Constitutional Council was established in 1958 not as an independent
constitutional court but rather as an instrument for constraining parliamentary authority.
General de Gaulle and Michel Debré designed the Fifth Republic's institutions to prevent the
parliamentary instability that had paralyzed the Fourth Republic. The Constitutional Council's

original function was primarily negative: preventing Parliament from exceeding the limited

3 Ackerman, Bruce, We the People: Foundations, Harvard University Press, Cambridge, 1991, pp. 266-294.
4 Bickel, Alexander M., The Least Dangerous Branch: The Supreme Court at the Bar of Politics, 2nd
edition, Yale University Press, New Haven, 1986, pp. 16-23.
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legislative domain established by Article 34 of the Constitution, thereby protecting the
Government's regulatory competence?.

The constitutional revision of October 1974 fundamentally transformed this architecture
by authorizing sixty deputies or senators to refer legislation for constitutional review’.
Opposition forces could now challenge majority legislation, forcing the Council to develop
substantive constitutional doctrine that protects rights and balances institutional powers rather
than merely policing technical competence boundaries.

The introduction of the priority preliminary ruling on constitutionality (QPC) through
the 2008 constitutional revision completed this institutional evolution®. By enabling any litigant
to challenge the constitutionality of applied statutory provisions through ordinary courts, the
QPC mechanism transformed French constitutional justice from an exclusively preventive to a

dynamically corrective one.
2.2. Managing Cohabitation: Doctrinal Development Through Institutional Crisis

The three cohabitation periods, from 1986 to 1988, 1993 to 1995, and 1997 to 2002,
compelled the Constitutional Council to develop sophisticated doctrines for managing
executive dualism. The fundamental challenge arose from the constitutional text, which
appeared to vest concurrent authority in both the president and the prime minister without
clearly delimiting their respective spheres of authority. Article 5 designates the President as
guarantor of constitutional functioning and national independence; Article 20 provides that the
Government "determines and conducts the policy of the Nation"; Article 21 states that the Prime
Minister "directs the action of the Government"”.

The Council's jurisprudence during the first cohabitation established the foundational
principle that governmental policy derives its legitimacy from a parliamentary majority rather

than presidential approval. The Council validated the Chirac Government's privatization

program despite President Mitterrand's opposition, holding that Article 20's provision that the

4 Favoreu, Louis and Philip, Loic, Les grandes décisions du Conseil constitutionnel, 18th edition, Dalloz
Publishing, Paris, 2016, pp. 15-32.

5 Constitutional Law No. 74-904 of October 29, 1974, Journal Officiel de la République Frangaise, Paris, October
30, 1974.

¢ Constitutional Law No. 2008-724 of July 23, 2008, Journal Officiel de la République Francaise, Paris, July 24,
2008, introducing Article 61-1.

7 Constitution of the French Republic, Articles 5, 20, 21, adopted October 4, 1958, Journal Officiel de la
République Francaise, Paris, October 5, 1958.
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Government "determines" national policy means the parliamentary majority controls domestic
policy content®.

Subsequent jurisprudence refined this basic framework. The Council developed a
proportionality analysis, requiring that the governmental exercise of authority, even when
constitutionally authorized, must balance competing values and avoid excessive impairment of
protected interests. In immigration cases, the Council validated governmental authority to
implement restrictive policies while invalidating specific provisions that disproportionately
restricted access to counsel or judicial review’. This proportionality doctrine provides flexible
constraints on institutional power, enabling case-by-case balancing rather than rigid categorical
rules. The Council has been particularly concerned with the governmental use of Article 49
paragraph 3, which permits the Government to adopt legislation without a parliamentary vote
by engaging its responsibility. While validating the constitutionality of this procedure, the
Council has emphasized that its use must remain exceptional and justified by circumstances,
rather than becoming a systematic mechanism for circumventing deliberative democracy'°.
However, the Council's reluctance to develop enforceable limits on Article 49.3 usage reveals
institutional reluctance to substantially constrain governmental prerogatives even when

procedural legitimacy is questionable.

2.3. Emergency Powers and Rights Protection

French constitutional jurisprudence on emergency powers demonstrates sophisticated
balancing of governmental effectiveness against constitutional constraint. Following the 2015
terrorist attacks and the 2020 COVID-19 pandemic, Parliament delegated extensive regulatory
authority to the executive under state of emergency frameworks. The Council validated these
delegations while imposing three critical requirements: temporal limitation, proportionality of
specific measures, and parliamentary oversight which enable legislative reassessment of
emergency justification'!.

This jurisprudence reflects the application of the principle that constitutional rights

protection does not cease during emergencies; rather, permissible restrictions must be

8 Conseil constitutionnel, Décision n° 86-207 DC du 26 juin 1986, Loi autorisant le Gouvernement a prendre
diverses mesures d'ordre économique et social, Journal officiel de la République frangaise, Paris, June 27, 1986,
paras. 15-18.

® Conseil constitutionnel, Décision n® 93-325 DC du 13 ao(it 1993, Loi relative a la maitrise de l'immigration,
Journal officiel de la République frangaise, Paris, August 18, 1993, paras. 3-7; Décision n° 97-389 DC du 22 avril
1997, Loi portant diverses dispositions relatives a l'immigration, Journal officiel de la République francaise, Paris,
April 25, 1997, paras. 23-29.

19 Conseil constitutionnel, Décision n° 2023-849 DC du 14 avril 2023, Loi de financement rectificative de la
sécurité sociale pour 2023, Journal officiel de la République frangaise, Paris, April 15, 2023, paras. 45-48.

! Conseil constitutionnel, Décision n° 2020-843 DC du 28 mai 2020, Loi prorogeant l'état d'urgence sanitaire,
Journal officiel de la République francaise, Paris, May 29, 2020, paras. 12-18.
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demonstrably necessary, proportionate to genuine threats, and subject to ongoing democratic
accountability. The Council invalidated provisions that enabled data collection without
adequate judicial oversight and struck down measures that restricted fundamental liberties
beyond what necessity demanded!2.

The QPC mechanism has enhanced rights protection by enabling individuals to
challenge long-standing statutory provisions that violate constitutional guarantees. The
landmark garde a vue decision invalidated established criminal procedure provisions that
restricted access to counsel during police custody, demonstrating a willingness to correct
constitutional violations embedded in ordinary legislation for decades'>.

However, enforcement mechanisms remain limited. The Council cannot compel
institutional compliance; rather, it depends on normative commitments within French political
culture that respect constitutional authority. Nevertheless, the French system demonstrates that
constitutional courts can effectively arbitrate institutional conflicts when embedded within
political cultures that value constitutionalism and when developing sophisticated doctrinal

frameworks that balance competing legitimate interests.

3. ROMANIA

3.1.  Explicit Conflict Resolution Competence

The Romanian Constitutional Court possesses explicit constitutional authority to
resolve “legal conflicts of constitutional nature between public authorities,” distinguishing it
from the French model where conflict resolution occurs indirectly through constitutional
review'4. This textual authorization potentially provides stronger legitimacy for judicial
intervention in interinstitutional disputes. Law No. 47/1992 specifies that conflicts arise when
one authority prevents another from exercising constitutional competencies or illegitimately
assumes another’s competencies, establishing a framework for identifying justiciable
disputes'>.

The Court has developed jurisprudential criteria requiring that conflicts involve

concrete institutional conduct with legal character that actually impedes constitutional

12 Conseil constitutionnel, Décision n® 2020-800 DC du 11 mai 2020, Loi prorogeant l'état d'urgence sanitaire,
Journal officiel de la République frangaise, Paris, May 12, 2020, paras. 21-25.

13 Constitutional Council, Decision n® 2010-14/22 QPC of 30 July 2010, M. Daniel W. and others [Police Custody],
Official of the French Republic, Paris, 31 July 2010, paras. 18-24.

14 Constitution of Romania, Article 146(e), adopted 21 November, 1991, revised October 29, 2003, Official Gazette
of Romania, Part I, No. 767, Bucharest, October 31, 2003.

15 Law No. 47/1992 on the organization and functioning of the Constitutional Court, republished in Official Gazette
of Romania, Part I, No. 807, Bucharest, December 3, 2010, Article 34.
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functioning, and that alternative juridical remedies be unavailable!®. These requirements
prevent the Court from becoming general political arbiter while enabling intervention when
genuine constitutional crises threaten institutional paralysis. The framework recognizes that not
every political disagreement constitutes a constitutional conflict, but systematic interference

with another institution’s constitutional prerogatives does.

3.2. Constraining Presidential Activism

Romanian jurisprudence has consistently addressed conflicts arising from presidential
assertion of authority over governmental functions. The recurring pattern involves presidents
attempting to exercise substantive control over ministerial appointments, governmental
operations, or policy formulation beyond their constitutionally specified competencies. The
Court has systematically constrained such presidential activism, establishing that while the
President possesses important constitutional functions, operational executive authority resides
in the Government.

The foundational 2005 decision addressing diplomatic representation established that
although Article 91 designates the President to coordinate foreign policy and Article 94
authorizes the President to conclude international treaties, these provisions must be interpreted
in conjunction with the government’s competence to formulate and implement external
policy!”. Presidential authority is primarily representative and coordinative rather than
operational; the Government negotiates treaties and implements external policy through
ministerial action. This functional division prevents the president from monopolizing foreign
affairs while recognizing distinct presidential prerogatives.

The 2007 Consultative Opinion concerning President Basescu's proposed suspension
refined these boundaries by distinguishing legitimate presidential mediation among state
powers from illegitimate assumption of governmental authority'®. The Court held that the
President may not convene ministerial meetings, issue instructions to Cabinet members, or
directly manage governmental departments. These prohibitions establish that governmental
operations remain within prime ministerial and Cabinet competence, with presidential authority
limited to constitutional functions including nomination of the prime minister after

parliamentary consultation, promulgation of legislation, and representative functions.

16 The Constitutional Court of Romania, Decision no. 53 din 25 January 2005, Official Gazette of Romania, Part
I, No. 144, Bucharest, February 17, 2005, paras. 34-38.

17 The Constitutional Court of Romania, Decision No. 53 of 25 January 2005, Official Gazette of Romania, Part I,
No. 144, Bucharest, February 17, 2005, paras. 45-52.

18 The Constitutional Court of Romania, Consultative Opinion No. 1 of 5 April 2007, Official Gazette of Romania,
Part I, No. 258, Bucharest, 18 April 2007, paras. 67-74.
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Subsequent jurisprudence has reinforced these limitations. Decisions addressing
conflicts over ministerial appointments and dismissals establish that while presidential decrees
formalize such decisions, substantive authority resides with the prime minister'®. A presidential
refusal to issue decrees absent constitutional grounds, a criminal conviction, legal
incompatibility, or a grave duty violation, constitutes improper usurpation of governmental
prerogative, violating both the textual allocation of competence and the principles of

institutional loyalty that require good faith cooperation among constitutional organs.

3.3. Emergency Legislation and Parliamentary Deliberation

The Court has addressed the recurring use of emergency ordinances by governments to
adopt significant legislative changes without adequate parliamentary deliberation. Article 115
authorizes the adoption of emergency ordinances by the government in "extraordinary
situations" that require urgent regulation, subject to subsequent parliamentary ratification.
However, governments have frequently employed this instrument for politically controversial
measures lacking genuine urgency, effectively circumventing parliamentary debate.

The Court's jurisprudence establishes that emergency ordinances may not be employed
to avoid parliamentary deliberation on politically contentious matters absent objective,
verifiable urgency?’. The Court has distinguished genuine emergencies requiring immediate
governmental action from situations where urgency is merely a matter of political convenience
or a desire to accelerate policy implementation. This distinction protects parliamentary
prerogatives by preventing systematic circumvention of legislative deliberation through
executive decree.

The 2017 crisis involving the modification of criminal law through an emergency
ordinance without proper consultation highlighted an acute institutional conflict?!. Despite the
subsequent ordinance repeal, the Court found that the adoption method violated both procedural
requirements and the principles of institutional loyalty. This decision established that even
when governments possess formal authority to adopt emergency legislation, the manner of
exercise, including consultation with affected institutions and transparent justification of

urgency, remains subject to constitutional constraint.

19 The Constitutional Court of Romania, Decision No. 875 of 19 December 2018, Official Gazette of Romania,
Part I, No. 109, Bucharest, 11 February 2019, paras. 89-95.

20 The Constitutional Court of Romania, Decision no. 68 of 27 February 2017, Official Gazette of Romania, Part
I, No. 145, Bucharest, 27 February 2017, paras. 56-61.

2! The Constitutional Court of Romania, Decision no. 68 of 27 February 2017, Official Gazette of Romania, Part
I, No. 145, Bucharest, 27 February 2017, paras. 78-84.
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34. The 2024 Electoral Annulment: Constitutional Crisis or Guardian Function?

The December 2024 decision annulling the first round of presidential elections
represents the Court's most controversial intervention. Acting ex officio based on classified
intelligence regarding systematic foreign interference through digital platforms, the Court
ordered a complete electoral repetition??. This unprecedented action raised fundamental
questions about the judicial authority to invalidate electoral results without explicit textual
authorization, party challenge, or public evidence.

The decision potentially reflects two divergent interpretations of constitutional court
function. Under one interpretation, the Court engaged in illegitimate judicial overreach,
substituting its judgment for popular sovereignty based on secret evidence and without
constitutional authorization. This view emphasizes that democratic legitimacy requires
transparency and that courts lack competence to invalidate elections absent clear textual
foundation. The decision's timing, after first round completion but before second round voting,
appears politically consequential regardless of judicial motivation®>.

The alternative interpretation views the decision as fulfilling the Court's ultimate
function as guardian of constitutional democracy. When faced with systematic foreign
manipulation that threatened electoral integrity and democratic sovereignty, the Court
confronted unprecedented circumstances that required extraordinary intervention to protect
foundational constitutional values. This perspective emphasizes that constitutional courts must
sometimes act beyond textual literalism when fundamental democratic processes are corrupted,
prioritizing substantive constitutional protection over formal procedural limitations.

This controversy highlights a sharp tension between competing conceptions of
constitutional adjudication. Strict legalism demands explicit textual authorization and
procedural regularity, prioritizing formal legitimacy and predictability. Substantive
constitutionalism emphasizes protection of fundamental values even when textual provisions
provide ambiguous guidance, prioritizing outcome legitimacy and constitutional preservation.
The 2024 decision forces confrontation with whether constitutional courts may act as ultimate
guardians of democracy when confronting threats that formal procedures cannot adequately

address.

22 The Constitutional Court of Romania, Decision of 6 December 2024, regarding the annulment of the first round
of the presidential elections, Monitorul Oficial al Romaniei, Part I, No. 1154/2024.

2 Dima, Bogdan, The Role of the Constitutional Court in Protecting Democracy: Between Formal Legality and
the Defence of Fundamental Values, Contitutional Law Journal, No. 4, Universul Juridic Publishing House,
Bucharest, 2024, pp. 12-28.

10
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Romanian constitutional jurisprudence demonstrates progressive refinement of
institutional boundaries, particularly regarding presidential-governmental relations. The Court
has consistently constrained presidential activism while recognizing legitimate presidential
functions, establishing functional divisions that protect both governmental autonomy and
presidential prerogatives. The explicit conflict resolution competence provides textual

foundation for judicial intervention stronger than indirect constitutional review mechanisms **.

4. POLAND: CONSTITUTIONAL CAPTURE AND DEMOCRATIC
COLLAPSE

4.1. From Democratic Consolidation to Authoritarian Instrumentalization

The Polish Constitutional Tribunal during 1997-2015 developed robust jurisprudence
protecting democratic values and institutional equilibrium. Early decisions balanced justice
imperatives against individual rights protection, validated regulatory independence
requirements, and carefully managed tensions between constitutional identity and European
integration obligations. This jurisprudence demonstrated institutional maturity and commitment
to protecting constitutional constraints even when politically inconvenient for governing
majorities.

The systematic dismantling of judicial independence following the 2015 Law and
Justice electoral victory represents the paradigmatic case of constitutional court capture. The
crisis commenced with the parliamentary invalidation of lawfully appointed judges and the
rapid appointment of replacements in violation of constitutional procedures. The Tribunal
declared these actions unconstitutional, but the government simply refused to publish the
decisions, nullifying their legal effect through defiance of constitutional authority®.

Subsequent legislative amendments systematically obstructed the Tribunal's
functioning through procedural manipulation characterized by the Venice Commission as
"paralysis by design"?®. These measures transformed the Tribunal from an independent

constitutional guardian into a governmental instrument operating under executive direction.

24 Dornean, Alexandru, Constitutional Controversies. Legal Conflicts of a Constitutional Nature, Volume I,
Universul Juridic Publishing House, Bucharest, 2020, pp. 248-265

23 Constitutional Tribunal of the Republic of Poland, Decision of January 7, 2016, Ref. No. U 8/15, Dziennik
Ustaw, Warsaw, 2016, item 34.

26 Venice Commission (European Commission for Democracy through Law), Opinion on Amendments to the Act
of 25 June 2015 on the Constitutional Tribunal of Poland, Opinion No. 833/2015, CDL-AD(2016)001, Council of
Europe, Strasbourg, March 11-12, 2016, paras. 109-129.

11
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4.2. Validating Authoritarian Consolidation

Following the governmental consolidation of control, the reconstituted Tribunal
systematically validated legislation that dismantled judicial independence. Decisions upheld
National Judicial Council restructuring enabling political appointment of judges through
parliamentary selection, validated Supreme Court retirement age reduction enabling removal of
sitting judges, and rejected challenges to prosecutorial service reorganization subordinating
prosecutors to ministerial control. This jurisprudence legitimized governmental capture of
judicial appointment and removed institutional checks constraining executive authority over the
judiciary.

The Tribunal's abortion decision, declaring a near-absolute prohibition constitutionally
mandated, illustrates the ideological instrumentalization of constitutional adjudication®’. Rather
than protecting minority rights against majoritarian excess, the classical justification for
constitutional review, the Tribunal advanced a governmental ideological agenda through
constitutional interpretation. This decision, issued during pandemic conditions limiting public
assembly, demonstrated how captured courts may be employed to impose controversial policies

while insulating them from normal democratic contestation.
4.3. Rejection of European Legal Order

The October 2021 decision declaring Treaty on European Union provisions
incompatible with the Polish Constitution represents a direct challenge to the European legal
order's constitutional foundations. The Tribunal rejected EU law primacy established through
decades of Court of Justice jurisprudence, asserting absolute constitutional sovereignty against
supranational legal obligations. This decision occurred in the context of the Court of Justice's
findings that Polish judicial reforms violated EU law by compromising judicial independence?®.

The Tribunal's strategy weaponizes legitimate concerns about constitutional identity,
the principle that national constitutional fundamentals may limit the application of EU law, to
shield authoritarian practices from external scrutiny. While constitutional pluralism recognizes
that national constitutional courts may assert identity reservations in exceptional circumstances,
the Polish Tribunal transforms this defensive doctrine into an offensive instrument enabling

systematic violation of the rule of law standards while claiming constitutional authorization.

27 Constitutional Tribunal of the Republic of Poland, Judgment of June 20, 2017, Ref. No. K 5/17, Orzecznictwo
Trybunatu Konstytucyjnego, Series A, No. 48, Warsaw, 2017.

28 Constitutional Tribunal of the Republic of Poland, Judgment of October 7, 2021, Ref. No. P 7/20, Orzecznictwo
Trybunatu Konstytucyjnego, Series A, Warsaw, 2021; Court of Justice of the European Communities, Judgment of
15 July 1964, Flaminio Costa v. E.N.E.L., Case 6/64, European Court Reports 1964, p. 585

12
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The Polish case illustrates how constitutional courts can become instruments of
democratic erosion rather than guardians of the constitutional order. When institutional
independence is compromised through captured appointment processes and authoritarian
movements control governmental power, constitutional adjudication may legitimize rather than
constrain the concentration of power. The Tribunal's transformation from robust constitutional
guardian to governmental instrument illustrates that formal constitutional structures provide
inadequate protection absent genuine independence and a democratic political culture
respecting institutional constraints.

The systematic capture methodology reveals a sophisticated authoritarian approach.
Rather than openly abolishing constitutional review, the government maintained constitutional
forms while hollowing institutional independence through procedural manipulation and
personnel replacement. This "authoritarian legalism" provides a veneer of constitutional
legitimacy while fundamentally subverting constitutional constraints. The Polish experience
provides essential lessons regarding the fragility of constitutional institutions when confronting
determined authoritarian movements exploiting democratic procedures to dismantle democratic

protections.
5. COMPARATIVE ANALYSIS AND CONCLUSIONS

All three systems confront tensions between national constitutional autonomy and
European Union legal integration, but adopt divergent approaches, revealing different
conceptions of constitutional identity and sovereignty.

France maintains a cooperative relationship with the Court of Justice through
preliminary reference procedures and mutual recognition of jurisdiction. While asserting
authority to review EU law compatibility with constitutional identity, the Constitutional
Council narrowly construes identity reservations, maintaining presumptive EU law validity
except in rare circumstances threatening fundamental constitutional principles®’. This approach
enables European integration while preserving ultimate constitutional sovereignty as a
theoretical rather than frequently exercised reservation.

Romania exhibits greater ambivalence, periodically asserting constitutional identity
limits while generally maintaining cooperative relations. The Court has reaffirmed that EU law

cannot override fundamental constitutional principles, but applied this reservation narrowly

2 Wendel, Matthias, The Twilight of Constitutionalism? The Polish Constitutional Court and the Primacy of EU
Law, Common Market Law Review, Vol. 59, No. 3, Kluwer Law International, Alphen aan den Rijn, 2022, pp.
623654.

13
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without precipitating systematic conflict®’. This intermediate position reflects ongoing
negotiation of sovereignty boundaries in relatively new EU member states where European
integration remains politically contested.

Poland demonstrates wholesale rejection of EU law supremacy through explicit
constitutional challenge, weaponizing identity doctrine to shield rule of law violations from
external scrutiny®'. This approach transforms legitimate sovereignty concerns into an
instrument of authoritarian consolidation, using constitutional rhetoric to evade accountability
for systematic violations of democratic standards. The Polish case illustrates how the
accommodation of national identity by constitutional pluralism may be exploited when
authoritarian governments capture constitutional courts.

Several key conclusions emerge from this comparative analysis:

First, the effectiveness of constitutional courts as arbiters depends critically on their
institutional independence. Where this independence is compromised, as dramatically
illustrated by Poland, the court cannot fulfill its equilibrium function and may actually
contribute to the concentration of power.

Second, the legitimacy of constitutional courts rests not merely on formal constitutional
provisions but on consistent jurisprudence, transparent reasoning, and perceived impartiality.
Public trust, once eroded, is extremely difficult to restore.

Third, constitutional courts in semi-presidential systems face inherent structural
challenges due to competing legitimacies within the dual executive. Their success in managing
these tensions depends on sophisticated doctrinal development, institutional maturity, and
broader democratic culture.

Fourth, the relationship between national constitutional courts and supranational legal
orders (particularly EU law) has become a critical dimension of constitutional arbitration.
Courts must navigate the tension between protecting national constitutional identity and
respecting international legal obligations — a particularly acute issue in the Polish case.

Fifth, mechanisms of enforcement matter profoundly. Even well-reasoned
constitutional decisions have limited impact if political actors can ignore them with impunity,
as demonstrated by various Romanian cases.

The experience of these three countries suggests that constitutional courts can serve as

effective arbiters of power in semi-presidential systems, but only under specific conditions:

30 B. Selejan-Gutan, Constitutional Courts and the Primacy of EU Law: The Romanian Perspective, European
Constitutional Law Review 18, no. 2 (2022): 285-310.

31 Muszewski, Mateusz and Wiktor, Wiktor, How to Increase Trust in the Judicial System of Poland?, Jagiellonian
University, Krakow, 2023, pp. 15-27.

14
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genuine judicial independence, a developed constitutional culture, effective enforcement
mechanisms, and a commitment by political actors to respect constitutional norms, even when
politically inconvenient. Where these conditions are absent or eroded, constitutional courts risk
becoming either irrelevant or, worse, instruments of authoritarian consolidation.

Looking forward, the challenges facing constitutional courts in semi-presidential
systems are likely to intensify. Digital disinformation, populist movements challenging
institutional legitimacy, and transnational pressures on national sovereignty all create new
domains where constitutional arbitration may be required. The capacity of these institutions to
adapt while maintaining their fundamental role as guardians of constitutional order will be

crucial for democratic resilience in the decades ahead.

15
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